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I. IDB Mission and Vision



Iowa Department for the Blind Mission:


The Iowa Department for the Blind is the means for persons who are blind to obtain for themselves universal accessibility and full participation as citizens in whatever roles they may choose, including roles that improve Iowa’s economic growth.  

Iowa Department for the Blind Vision:


It’s okay to be blind.

II.  IDB Philosophy, Values, and Principles
Philosophy


The Iowa Department for the Blind holds that the real problem with blindness does not lie in the physical loss of sight, but rather in the misconceptions about blindness so widely held throughout history.

1.  That these misconceptions have given rise to forms of discrimination which have denied blind persons first-class citizenship

2.  That programs and services which enable blind persons to deal with problems which do arise from the physical loss of sight must be based on a belief in the competence of persons who happens to be blind.

3. That blind persons constitute a cross-section of the population and that the average blind person, having obtained training and opportunity, can do the average job in the average place of business.  

4. That persons who are blind, as individuals and in organized groups, must take the lead in determining the kinds of services they may need to better empower themselves.  

Values and Principles

1.  That the Iowa Department for the Blind operates on the established and well-demonstrated truth that blindness need not be a barrier to leading a full life as a first-class citizen in society.

2.  That blind persons have the same rights and responsibilities as all other citizens to self-determination and to enjoy full integration in all aspects of society.

3. That the blind constitute a minority group in our society which must overcome misconceptions and resulting discriminations.

4. That agencies and programs for the blind should assist blind persons and their organizations to succeed in fulfilling their aspirations.  

5. That all staff of the Iowa Department for the Blind will be qualified individuals trained in the delivery of services based on the agency’s philosophy.  

6. That the Department for the blind shall provide the widest range of pre-vocational training, Vocational Rehabilitation training, Independent Living training, and other ancillary services so that all clients have as much opportunity as possible to make educated choices and plans concerning life goals.

7. That the Iowa Department for the Blind in its staffing policy be cognizant of the value and importance of hiring qualified persons who may be blind, particularly in teaching and counseling roles.  

III.  Program Administrator’s Introduction
Welcome to the Business Enterprises Program. You are joining an agency with a long and constant tradition of a positive philosophy of blindness, along with a mission that promotes independence of blind people in whatever lives they choose. The B.E.P. reflects this philosophy and mission by continuing to believe in the independence and capacity of blind people to be independent entrepreneurs in all aspects of the food service business.

We accomplish the above by providing our entrepreneurs with a considerable amount of training before they manage a business. This is supplemented by ongoing training to promote independent entrepreneurship in all business areas—hiring and managing employees, inventory control, ordering, pricing, scheduling, maintaining and repairing equipment, payroll, and business accounting—just to name a few. 

As the state licensing agency for the national Randolph-Sheppard program, our agency partners with our entrepreneurs through the Elected Committee of Blind Managers, purchasing new and replacement equipment, and by providing a variety of management services to the entrepreneurs. We also market our program with the goal of providing additional business opportunities for our entrepreneurs, and giving them the confidence and ability to seek opportunities for themselves.

You will find this program to be challenging and positive. You will also find that our Business Enterprises Program enables blind entrepreneurs to truly be independent in all aspects of their lives outside of the business setting. Good luck!!! You will have questions along the way, and please always feel free to ask staff or our entrepreneurs for answers.

Again, welcome to our agency, and to the B.E.P. IT WORKS!!!

Roger Erpelding

Division Administrator

Business Enterprises Program

IV.  Pre-Training Requirements:

1. The candidate must first be placed on the vocational rehabilitation caseload and be found eligible for services.

2. The candidate will have an initial discussion with the Business Enterprises Program and become familiar with the program in general.

3. The candidate must successfully complete a full course in pre-vocational training at the Iowa Department for the Blind's Adult Orientation Center.  An equivalent program from another state will also be considered.

4. While at the Orientation Center, the candidate will job shadow with two B.E.P. managers, one day each.

5. After the job shadowing, if the candidate is still interested, the vocational rehabilitation counselor will submit a letter of referral to the Administrator in this regard, giving information about the client's background, business experience, and why the individual is appropriate for training and placement in the program.

6. Toward the end of Orientation Center training, the candidate will again discuss the program with the Administrator, discuss training progress at the Center, and formally apply for program admission.

7. Appropriate documentation will be gathered to determine eligibility for training and licensing in the program.  These documents will include a background and credit check, verification of legal blindness, and verification of United States Citizenship.

8. Upon completion of obtaining eligibility documentation, the Administrator will give the candidate a pre-test, with an expected score of 70% or better.

9. The candidate will interview with the Elected Committee of Blind Managers and receive formal recommendation for training by the committee.

10. The candidate will sign an acknowledgement form as well as a pre-placement agreement.  Upon signature, the candidate will be ready for classroom training.

V.  BEP TRAINING OUTLINE

1.  Department Program & Policies

1.1. What is the B.E.P. Program?

1.2. What do we expect from our Operators?

1.3. Administrative Rules

1.4. Operator Agreement

1.5. Committee of Blind Vendors

1.6. By–Laws

1.7. Program Policies

1.7.1. Key

1.7.2. Delinquent bills or taxes

1.7.3. Inventory 

2. Blindness Skills

2.1. Braille

2.2. Business Braille

2.3. Cane Travel

2.4. Sleep Shades

2.5. Other helpful techniques

3.  Philosophy

3.1. The working manager

3.2. The confident blind manager

3.3. Business control

3.4. Appropriate assistance from others

4.  Business Start-Up Needs

4.1. Business Name

4.2. Employer Identification Number

4.3. Sales Tax and other permits

4.4. Bank Accounts

4.5. Insurance

4.6. Start-up Capitol

4.7. Start-up Expenses

5. Personal appearance

5.1. Appropriate Dress for different Situations

5.2. Grooming and Appearance

6. Bank accounts

6.1. Keep a separate business account.

6.2. What to look for in a bank.

6.2.1. Fees

6.2.2. Services

6.2.3. Location

6.2.4. Relationships

6.3. Do you need a separate account for Taxes?

7. Insurance

7.1. What kinds of insurance do you need?

7.2. Are you required to go to a specific company?

Full service

7.3. Full service policy.

7.4. Why we don’t do full service.

8. Customer Service

8.1. Dealing with People

8.2. Customer Relationships

8.2.1. Talking to customers

8.2.2. Thanking customers

8.2.3. Customer is always right

8.2.4. Loans to customers?

8.2.5. Customer Requests

8.3. Refunds

8.4. Customer surveys

8.5. Building Authority relationships

9. Storage

9.1. Where do you store your products?

9.2. How do you store your products?

9.3. Product rotation

9.4. Product dates

10. Suppliers

10.1. If possible, don’t keep all your eggs in one basket.

10.2. Watch your costs.

10.3. Know who to talk to if there is a problem.

10.4. Delinquent Bill Policy

11. Inventory

11.1. Why is inventory control important?

11.2. First in First Out (FIFO)

11.3. Build to levels and forms

11.4. Receiving Inventory

11.4.1. Does invoice match with product delivered?

11.4.2. Did you receive what you ordered?

11.4.3. Check for damaged products.  Make sure 

perishable product was kept at proper temperatures.

11.4.4. Date the product when needed.

11.5. Inventory policy

12. Ordering

12.1. Develop an order schedule.

12.2. Develop build-to levels for inventory.

12.3. Keep in mind seasonal, holiday, and event factors.

12.4. Take advantage of promotions if you can.

13. Employees

14.  Payroll

14.1. Determine how often you will pay your employees.

14.2. Determine the pay scales and benefits.

14.3. Pay your employees on time!!

14.4. What taxes do you take out for the employee?

14.5. What taxes do you pay as an employer?

14.6. When do you deposit the taxes you have withheld?

14.7. What tax forms are due and when?

14.8. Overtime pay?

14.9. Keep accurate records.

15.  Payroll Taxes

15.1. What are Payroll Taxes?

15.1.1. Federal Withholding

15.1.2. Social Security

15.1.3. Medicare

15.1.4. State Withholding

15.1.5. State Unemployment tax

15.1.6. Federal Unemployment Tax

15.2. When are Payroll taxes due?

15.3. How do you calculate payroll taxes?

15.4. How do you file payroll taxes?

15.5. Tax Record Keeping

15.6. Delinquent Tax Policy

16.  Scheduling

16.1. Develop a schedule for filling each machine. 

16.2. How often do you need to go to a location?

17.  Pricing

17.1. What to consider when pricing a product.

17.1.1. Similar products

17.1.2. What are others charging?
17.1.3. The cost of the product

17.1.4. What does the product look like?
17.1.4.1. Size

17.1.4.2. Attractiveness 

18. Marketing

18.1. Promoting new items.

18.2. Placement of items in a machine.

18.2.1. Color

18.2.2. Attractiveness

18.2.3. By category

18.2.4. By manufacturer

18.2.5. By price

18.2.6. By visibility

18.2.7. By cost

18.2.8. By nutrition

19.  Code dates

19.1. What are code dates?

19.2. How do you read code dates?

20.  Cleaning

20.1. Develop a cleaning schedule.

20.2. Use harmless chemicals.

21.  Security

21.1. Locks

21.2. Coin Boxes and Bill acceptors

21.3. Who has access?
21.4. MIS recordkeeping

21.5. Key policies

21.6. Pulling Money

21.7. Counting Money

21.8. Making Change

21.9. Stagger deposit schedule

21.10. Key policy

22. Money Handling

22.1. Try to avoid keeping large sums of cash on hand.

22.2. Bill changes should have a specific amount in them at 


all times.

22.3. Develop a schedule for money collection.

22.4. Collect money yourself if at all possible.

22.5. Maintain a record of historical sales for each machine

 
and check against the collection periodically.

22.6. Maintain records showing cash collections and 

deposits.

23.  Bill Changer Handling

23.1. Keep a specific amount in them at all times.

23.2. What you take out in bills you put back in in coin.

23.3. Have a separate key.

24.  Sales & Local Option Taxes

24.1. How do you calculate sales tax?

24.2. What is taxable?

24.3. Is sales tax an expense?

24.4. When is sales tax due?

24.5. Delinquent Taxes policy


25.  Record keeping

25.1. Daily Data

25.2. Weekly Data

25.3. Monthly Data

25.4. Quarterly Data

25.5. Annual Data

26.  Monthly reports

26.1. What is a monthly report?

26.2. Monthly report policy

26.3. Examine a monthly report.
27.  Inspections

27.1. What is the purpose of inspections?

27.2. What is on the inspection form?

28. Vehicles

28.1. Do you need a vehicle?

28.2. Record keeping for the vehicle.

28.3. Vehicles and the monthly report.

29.  Paper goods and condiments

29.1. What to provide.

29.2. How much to provide.

30.  Repairs

30.1. Who handles repairs to the machines?

30.2. Who pays for the repairs?

30.3. When is a machine beyond repair?

30.4. What parts to keep on hand?

31.  Machine maintenance

31.1. What maintenance is needed?

31.1.1. Refrigerated Machines

31.1.2. Coffee machines

31.1.3. Bill Changers

31.1.4. Coin Mechs

31.1.5. Bill Validators

31.1.6. Pop Machines

32.   Coin Mechs and Bill Validators

32.1. What Brands do we use?
32.2. What does a coin mech do?

32.3. Parts and Settings of a Coin mech.

32.4. Fill a coin mech.
32.5. What does a validator do?

32.6. Parts and settings of a validator

32.7. Recyclers 

33.  Dollar Bill Changers

33.1. What do they do?
33.2. Walk through a vend cycle.
33.3. Parts

33.4. Loading

33.5. Unloading

33.6. Programming

33.6.1. Denominations Accepted

33.6.2. Amount of coin paid out

33.6.3. MIS

33.7. Cleaning

33.8. Maintenance

34.  Snack Machines

34.1. What are they?

34.2. Walk through a Vend cycle.
34.3. Loading

34.4. What can you sell out of a Snack Machine?

34.5. Programming

34.5.1. MIS

34.5.2. Pricing

34.5.3. Options

34.6. Cleaning

34.7. Maintenance

35.  Cold & Frozen Food Machines

35.1. What are the Various Types?

35.2. Walk Through a Vend Cycle.
35.3. Loading

35.4. What can you sell out of them?

35.5. Programming

35.5.1. MIS

35.5.2. Pricing

35.5.3. Options

35.6. Cleaning

35.7. Maintenance

36.  Coffee Machines

36.1. What are they?

36.2. Walk through a vend cycle.
36.3. Loading

36.4. Kinds of products

36.5. Programming

36.5.1. MIS

36.5.2. Pricing

36.5.3. Options

36.5.4. Cup sizes

36.5.5. Beverage Definitions

36.5.6. Tweaks for Coffee taste

36.5.6.1. Grind

36.5.6.2. Steep time

36.5.6.3. Amount of product

36.5.7. Temperature

36.6. Cleaning

36.7. Maintenance

37.  Beverage Machines

37.1. Types of Machines

37.2. Walk Through a vend cycle.
37.3. Loading

37.4. What can be sold out of a beverage machine?
37.5. Programming

37.5.1. MIS

37.5.2. Pricing

37.5.3. Options including space to sales (STS)

37.5.4. Diagnostics

37.6. Cleaning

37.7. Maintenance

38.  ATM & Cashless Vending

38.1. Debit & Credit card readers

38.2. ATM Machines

39.  Basic repairs Trainees must be able to perform.

39.1. Clear a coin jam.
39.2. Clear a bill jam.
39.3. Replace a coin mech.
39.4. Replace a bill validator.
39.5. Replace a Board.
39.6. Change a snack motor.
39.7. Change a light bulb.
39.8. Change a snack Auger. 

39.9. Change filter paper.
40.  For each type of machine a trainee must be able to:

40.1. Program prices.
40.2. Access the MIS information.
Adjust beverage definitions in a coffee machine.

VI.  Operating Agreement

Pursuant to 111 Iowa Administrative Code § 7.12, this Operating Agreement (hereinafter referred to as the “Agreement”) is made between the Iowa Department for the Blind (“Department”) and                   ("Vendor").  Vendor wishes to participate in the Randolph-Sheppard Act Business Enterprises Program which is operated by Department and more fully described at 111 Iowa Administrative Code Chapter 7.  Vendor is a licensed facility operator (See 111 Iowa Administrative Code § 7.8) in the Business Enterprises Program.


Department and Vendor, jointly referred to herein as "the Parties," agree as follows:

A.  LOCATION OF FACILITY


The food service equipment which is the subject of this Agreement is located at the following facility (hereinafter, "Facility"):  

Name of Facility: 










Address of Facility: 








____
City: 




__,  State,  Iowa  
     Zip: 




B.  TERM


Unless terminated in accordance with the provisions of paragraph H below, this Agreement shall remain in effect as long as Vendor operates food service equipment at the Facility.  

C.  DEPARTMENT DUTIES


Department shall, at the Facility:


1.  Furnish and install food service equipment and any wiring or plumbing improvements required for the installation and operation of food service equipment.  Any installation undertaken by Department pursuant to this Agreement shall be done in accordance with applicable building code and safety standards, and performed at Department’s cost. Department shall be responsible for costs of equipment maintenance incurred during the first 45 calendar days following installation of food service equipment at the Facility.


2.  Maintain title to all food service equipment and other equipment installed pursuant to this Agreement.

3.  Purchase an initial supply of dishes, flatware, small kitchen appliances and utensils, with subsequent purchases of such items being Vendor's responsibility.


4.  Replace food service equipment, at Department’s cost, as may be reasonably necessary, due to equipment appearance, wear or obsolescence.  Department shall also maintain any wiring or plumbing improvements, as described in paragraph 1 above, at Department’s cost. 

5.  Furnish an initial stock of merchandise, and the related inventory record, sufficient to enable Vendor to commence business.

6.  Furnish reasonable in-service training, consultation and management assistance to Vendor.

7.  Purchase licenses and bonds as may be necessary for commencement of vending services at the Facility.


8.  Upon request from Vendor or the Facility owner, participate with Vendor in a food service equipment and product service review to discuss the Department’s and the Vendor's performance under this Agreement.

D.  VENDOR DUTIES


Vendor shall, at the Facility:


1.  Operate and maintain food service equipment, during the ordinary business hours of the Facility, such that the equipment is operable, safe and sanitary.  No equipment shall be replaced without consultation with the administrator of the Business Enterprises Program of Department.  After the initial 45 days of operation at the Facility, Vendor shall be responsible for the cost of equipment maintenance.


2.  Vendor shall maintain a stock of merchandise at the Facility equivalent to the stock initially provided by Department.  Vendor shall respond to requests for restocking within a commercially reasonable time period.


3.  Stock and timely restock food service equipment with fresh, unspoiled items, in compliance with all applicable public health laws and fit for consumption.  Hot and cold items shall be available at a temperature appropriate to the item.


4.  Set reasonable prices for food items and consider input from the Facility owner regarding prices.


5.  Retain all receipts from facility operations, except that Vendor shall, in reasonable circumstances, make refunds to persons who did not receive merchandise for which they paid.


6.  Be responsible for all administrative tasks relating to operation, maintenance and stocking of the food service equipment, including obtaining all necessary food or merchandise licenses and paying all taxes and fees relating to the equipment and sales of items contained therein.


7.  Maintain, in full force and effect, insurance policy coverage from an Iowa-licensed insurer for Vendor's activities at the Facility.  Such policy coverage shall remain in effect for the entire term of this Agreement and shall provide coverage for all claims arising from Vendor's activities occurring during the term of this Agreement.  The policy coverage shall include the following:

	Type of Insurance
	Limit
	Amount



	General Liability (including contractual liability) written on an occurrence basis
	General Aggregate

Prod./Comp. Aggregate

Personal injury

Each Occurrence
	$500,000

$500,000

$250,000

	Errors and Omissions Insurance
	Each Occurrence 
	$250,000 

	Property Damage
	Each Occurrence

Aggregate
	$250,000

$500,000

	Workers Compensation and Employer Liability
	As Required by Iowa law
	

	
	
	


Insurance policies providing the above coverage shall name the Facility owner as an additional insured or loss payee.


8.  Vendor shall provide Department with proof of insurance coverage as described above at the time of purchase or renewal of coverage.


9.  Comply with building security procedures at the Facility.


10.  Be responsible for assuring that the Facility has operational food service equipment during all ordinary business hours.  Any deviation from this operational standard must be approved, in advance, by the Business Enterprises Program administrator of the Department.


11.  Not extend credit to customers.  Vendor shall operate on a current credit or cash basis.  Merchandise purchased for the personal use of Vendor and Vendor's employees shall be accounted for and paid for.


Additionally, Vendor shall:


12.  Notify Department in advance of any plan to take leave from, or otherwise be absent from, activities on the Facility.  Prior notice shall be given at the earliest opportunity.


13.  Be accountable to the Department for the proceeds from the Facility, in accordance with instructions from the Business Enterprises Program administrator of the Department.


14.  Comply with policies and standards prescribed by Department, including the provisions incorporated into the Iowa Administrative Code.


15.  Comply with applicable federal, state and local laws, including ordinances and regulations related to public health and safety.


16.  Comply with the Randolph-Sheppard Act and related regulations.


17.  Comply with the provisions of the "Agreement to Provide Vending Services," "Agreement to Provide Food Services" or permit applicable to the Facility.


18.  Provide to the Department, by the 15th day of each month, a monthly report of Vendor's operations at the Facility, and maintain sufficient records and data to verify the report.  The Report must contain a profit and loss statement.  Rebates, commissions and bonuses received by Vendor must be accounted for in such monthly reports.  Department shall have the right to conduct audits of Vendor's records relating to such monthly reports.  Vendor shall make records available to Department at reasonable times to facilitate such audits.


19.  Not commingle personal property, purchase and accounts with business property, purchase and accounts relating to the Facility.


20.  Be responsible for all personnel and personnel activities related to performance of this Agreement.  Vendor shall give employment preference to blind and disabled employees.


21.  Comply with the Department's "full service policy" and not engage in third party or full service vending.

E.  COMPENSATION


Vendor shall be entitled to all the net profit derived from Vendor's activities at the Facility.

F.  RELATIONSHIP TO OTHER CONTRACTS


1.  Vendor acknowledges that the Department may enter into an "Agreement to Arrange Vending Services" with the Facility owner.   Department’s contract with the Facility owner shall not relieve or discharge Vendor from any duty, provision, or liability under this Agreement.  


2.  Department acknowledges that the Vendor will enter into an "Agreement to Provide Vending Services" with the Facility Owner.   Notwithstanding the existence of a contract between the Vendor and the Facility owner, the Parties agree that this Agreement shall benefit and bind only the Department and Vendor; that there are no third party beneficiaries to this Agreement.

G.  INDEPENDENT CONTRACTOR 


Vendor is an independent contractor.  Department will not provide Vendor with office space, support staff, equipment and tools, or supervision.  Vendor shall not be considered an employee of  Department for federal or state tax purposes.  Vendor shall be responsible for payment of all taxes accrued in connection with this Agreement.
H. VENDOR DISCIPLINE; TERMINATION OF THIS AGREEMENT


1.  All matters relating to Vendor discipline, license revocation and appeals therefrom, shall be handled in accordance with the provisions of 111 Iowa Administrative Code Chapters 7 and 8.


2.  This Agreement is executed in conjunction with Vendor's licensure as a vending facility operator by the Department.  Vendor must be licensed as a vending facility operator to participate in the Business Enterprises Program.  Revocation of Vendor's license as a vending facility operator shall result in automatic and immediate termination of this Agreement.


3.  This Agreement may be terminated in accordance with the provisions of 111 Iowa Administrative Code § 7.17(3), on any of the grounds stated therein, including Vendor's failure to comply with any provision of this Agreement.

I.  CONTRACT ADMINISTRATION


1.  Amendments.  This Agreement may be amended in writing from time to time by mutual consent of the Parties.  All amendments to this Agreement must be fully executed by both Department and Vendor.


2.  Compliance with Laws.  The Parties shall comply with all applicable federal, state, foreign, and local laws, rules, ordinances, codes, regulations and orders when performing within the scope of this Agreement.


3.  Choice of Law and Dispute Resolution.  This Agreement shall be construed in accordance with the laws of the State of Iowa.  


4.  Assignment and Delegation.  This Agreement may not be assigned, transferred or conveyed in whole or in part by either party without the prior written consent of the other party.


5.  Integration.  This Agreement represents the entire agreement between the parties, and neither party is relying on any representation which is not included in this Agreement.  This Agreement supersedes and replaces any prior agreement between the parties which relates to the Facility.


6.  Headings or Captions.  The paragraph headings or captions are for identification purposes only and do not limit or construe the contents of the paragraphs.


7.  Authority.  Nothing in this Agreement shall be construed as creating or constituting the relationship of a partnership, joint venture or other association of any kind or agent/principal relationship between the Parties.  


8.  Delay or Impossibility of Performance.  A Party shall not be considered to be in default under this Agreement if such party’s performance is delayed or made impossible by an act of God, flood, fire, strike, war, civil disturbance, or any other causes, such as de-appropriation of Department funds, which are beyond the control, fault and anticipation of such party and which, by the exercise of reasonable diligence, such party was unable to anticipate or prevent.


9.  Waiver.  Except as specifically provided for in a waiver signed by Department and Vendor, failure by either Party at any time to require performance by the other Party or to claim a breach of any provision of this Agreement shall not be construed as affecting any subsequent breach or the right to require performance with respect thereto, or to claim a breach with respect thereto.


10.  Notice.  Notices under this Agreement shall be in writing and delivered to the representative of the Party at the address below.  The effective date for any notice under this Agreement shall be the date of actual delivery of such notice.
Notice to the Department:

Roger Erpelding

Iowa Department for the Blind

524 4th Street, Des Moines, Iowa 50309
Notice to the Vendor:


11.  Severability.  If any provision of this Agreement is determined to be invalid or unenforceable, such determination shall not affect the validity or enforceability of any other part or provision of this Agreement.


12.  Successors in Interest.  All the terms, provisions, and conditions of the Agreement shall be binding upon and inure to the benefit of the Parties hereto and their respective successors, permitted assigns, and legal representatives


13.  Counterparts.  The Parties agree that this Agreement has been or may be executed in several counterparts, each of which shall be deemed an original and all such counterparts shall together constitute one and the same instrument.


14.  Additional Provisions.  The parties agree that if an Addendum, Rider, Schedule, Appendix or Exhibit is attached hereto by the Parties and referred to herein, then the same shall be deemed incorporated herein by reference. 


15.  Further Assurances and Corrective Instruments.  The Parties agree that they will, from time to time, execute, acknowledge, and deliver, or cause to be executed, acknowledged, and delivered, such supplements hereto and such further instruments as may reasonably be required for carrying out the expressed intention of this Agreement.

VENDOR

By:_______________________

Date:______________________

Rev. 11-2-2010

Department for the Blind
By:________________________

Title:______________________

Date:______________________

VII.  Full-Service Policy

1. 
The Iowa Department for the Blind (IDB) Business 

Enterprises Program (BEP) is designed to give 

individual blind Iowans the opportunity to operate their own businesses, doing the work themselves and through employees they hire and supervise.  Full-service vending is a service offered by for-profit companies, which service and fill machines for a set fee or share of machine proceeds.  Under a full-service vending agreement, no work on site is 

done by the person contracting for the service.  In general, the Iowa BEP does not allow full-service vending at locations it licenses blind vendors to operate because the program expects blind vendors themselves to operate the locations.  For this reason, a general prohibition on full-service vending will be written into Iowa BEP operator agreements.


2.  
For the reasons listed above, the Committee will in 

general expect to see bid specifications for locations available for promotion or transfer that prohibit full service for that location.  The Committee will in general only approve applicants for locations who intend to operate the location personally and through the hiring and supervising of employees.  All facilities, locations and satellites are expected to be manager-operated unless a written exception pursuant to Paragraph 3 of this policy concerning a specific manager and location is on file. 

3.  
Under an operator agreement, there can arise situations where a blind vendor who is operating a location or locations personally and through employees can add income by adding new locations to those already being operated.  These are often referred to as satellite locations.  Some 

satellite locations can be operated profitably when handled personally by the blind vendor or his or her employees while others cannot due to extenuating circumstances such as distance and the need to hire drivers.  If the blind vendor is operating locations personally and wishes to add a location 

too distant to handle personally or through  employees, then the blind vendor can ask the Committee of Blind Vendors for permission to add the satellite as a full-service location.  Documentation of these extenuating circumstances should be assessed and reported to the Committee by BEP staff.  Under these circumstances, if the Committee grants permission, that permission will be added to the blind vendor’s Operator Agreement, specifically indicating what location has permission for full-service vending, and the Committee’s minutes will reflect the reasons why permission for full-service vending was granted for any specific location, including any relevant BEP 

staff material.


4.  
While this policy on full-service vending has been a 



long-standing policy of the Committee, some full-

service vending sites have been added without the 

Committee’s permission, and these sites, in existence before the adoption of this policy, are specifically approved as pre-existing arrangements.  When the operator agreement concerning any full-service location is moved to a new operator, each full-service situation will be reviewed by the 

Committee and confirmed or rejected under this policy.  No new full-service locations after the adoption of this policy will be approved except as described by this policy.  The Committee intends to implement this policy, including this approval of pre-existing arrangements, as of January 1, 2006, as the substance of the policy has been long-standing practice for many years and since a specific date will benefit users of the policy. 

5.  
If the director of BEP or the director of IDB decides 

to approve a full-service location rejected by this 
Committee, then the director of BEP or the director 

of IDB should take four actions:  first, provide to the Committee in writing the reason for overruling the Committee; second, provide the same information to the involved operator; third, present the letter with its reasons to the Committee at its next meeting, ensuring that the letter and its reasons will be contained in the official record of proceedings of the committee; and, fourth, add the full-service location thus approved to the operator agreement of the blind vendor.

6. 
Where full-service vending is in practice, the operator will submit any contracts that are in force with any company providing full service.  For accountability purposes, the vendor will submit data on the monthly profit and loss statement as prescribed and submit all 1099 forms received by the vendor from the full-service company to verify 

facility income.  

VIII.     SEQ CHAPTER \h \r 1Policy on Facility Inventory
The Iowa Department for the Blind, with consultation and approval of the Elected Committee of Blind Vendors, has adopted the following policy:

INVENTORY:


1.
No outdated product shall be counted.


2.
No product shall be older than one (1) year unless both managers agree that the product should be counted. Invoices shall be used as proof of dates of purchase.


3.
Products with code dates within two (2) weeks of the date of the inventory shall be negotiated with the ability to sell the items prior to their expiration date being the determining factor.


4.
All previously prepared products shall not be counted unless both managers agree that the item should be counted.


5.
The inclusion of pre-priced products shall be negotiated between the outgoing and incoming manager.


6.
Damaged products shall not be counted.

INVENTORY PRICING AND SETTLEMENT:


1.
When products in the inventory are priced by the outgoing manager, the purchase price paid by the outgoing manager shall be used. Invoices shall provide proof of purchase price.

2.
All cash and products become the responsibility   of the incoming manager once both managers   sign the inventory settlement sheet.


3.
If the final pricing and settlement of the inventory have not been completed within fourteen (14) calendar days, the outgoing manager must notify the Business Enterprises Program (BEP) Administrator for assistance.  If a final resolution has not occurred within thirty (30) calendar days, the BEP Administrator and the Chair of the Committee of Blind Vendors shall appoint an Arbitration Committee consisting of the outgoing and incoming managers, a BEP staff member selected by the BEP Administrator, and a manager selected by the Chair of the Committee of Blind Vendors who shall also serve as the Chair of the Arbitration Committee.  The committee shall reach a settlement within thirty (30) calendar days of its appointment.

CASH ON HAND REQUIREMENTS: The following are suggested amounts and are negotiable between the incoming and outgoing manager.


1.
$200 in the cash register.


2.
$50 in each $1 bill changer.


3.
$100 in each $5 bill changer and/or each combination $5 and $1 bill changers.


4.
Vending machine coin mechanisms filled to the top sensor.

IX.  SEQ CHAPTER \h \r 1 Monthly Vendor Reports Policy 
The Iowa Department for the Blind, with the consultation and approval of the Elected Committee of Blind Vendors, has adopted the following policy:


I.
In order for a vendor's Monthly Report to be considered complete and in compliance, it must contain the following documents:

A.
Monthly Profit and Loss Statement

B.
Current Tax Forms:

1.
Payroll - State/Federal

2.
Unemployment - State/Federal

3.
Sales - State/Local

(Vendors filing the above documents on a quarterly basis may continue to do so with copies of these documents accompanying the appropriate monthly report.)

D.
Cancelled checks as proof of payment of taxes outlined under I.C.

II.
It is the responsibility of the vendor to submit these documents by the fifteenth day of each month. [Iowa Department for the Blind Administrative Rule 7.13 (216D)].

III.
Failure to comply with this policy will be dealt with in accordance with disciplinary action as outlined in 7.17 (216D) of the Department's Administrative Rules.


Effective:  6/30/95

X. SEQ CHAPTER \h \r 1 Policy on Delinquent Taxes and Unpaid Bills 

The Iowa Department for the Blind with the consultation and approval of the Elected Committee of Blind Vendors has adopted the following policy:


l.  
Delinquent Taxes:  taxes which are unpaid sixty days past their due date shall result in automatic termination of the operator agreement.

      ll.  
Unpaid Bills:  bills which remain unpaid sixty days past their due date shall require a review by the Elected Committee of Blind Vendors.  This review will determine whether the bills are in fact in dispute or whether there are extenuating circumstances.  In the event that this review determines that the bills are neither in dispute or that there are extenuating circumstances, the Elected Committee of Blind Vendors will be asked by the Administrator of the Business Enterprises Program to recommend termination of the operator agreement.   


Effective:  6/30/95
XI.  SEQ CHAPTER \h \r 1Policy on the Use if Keys 

The Iowa Department for the Blind, with consultation and approval of the Elected Committee of Blind Vendors, has adopted the following policy:


1.
All keys pertaining to a Business Enterprises facility shall be in the custody of the facility operator.


2.
Replacement keys or locks for a Business Enterprise facility shall be the responsibility of the facility operator.


3.
In general, equipment will be delivered to a Business Enterprises facility without locks and it shall be the responsibility of the facility operator to acquire the necessary locking equipment.


4.
No employee of the Iowa Department for the Blind shall have access by key or any other means to a vending machine, money changer, cash drawer, cash register, or to any other money at a Business Enterprises facility.


5.
In the case of equipment repair or inventory, departmental employees may have access by key or any other means to a vending machine, money changer, cash drawer, cash register, or to any other money at a Business Enterprises facility only in the presence of and with the permission of the operator or the operator's written designee.


6.
Appropriate State of Iowa disciplinary procedures shall be taken when a departmental employee is found to have keys to a vending machine, money changer, cash drawer, cash register, or to any other money at a Business Enterprises facility, or has obtained access to said items without the presence or permission of the operator or the operator's written designee.


7.
Any exception to this policy will require the approval of the Director of the Department for the Blind.  


Effective:  10/1/95
XII.   SEQ CHAPTER \h \r 1Iowa State Elected Committee of Blind Vendors By-Laws
Article I

Name.

The name of the organization shall be the Iowa State Elected Committee of Blind Vendors.

Article II

Purpose.


The purpose of the committee shall be to:

A.
Actively participate with the Iowa Department for the Blind (hereinafter known as the department) in the policy, program development and major administrative decisions affecting the Business Enterprises Program.

B.
Serve as an advocate for a vendor who has a grievance, and at the request of the vendor receive and transmit the grievance to the department.

C.
Actively participate with the department in the administration of the system for the transfer or promotion of vendors.

D.
Actively participate with the department in the development of training programs for vendors and trainees.

E. Sponsor, with the assistance of the department, meetings and instructional conferences for vendors and trainees of the Business Enterprises Program.

Article III

A.
Election of committee and officers, duties of officers, and meetings.

1.
The committee shall consist of five members.  All members shall be actively licensed vendors. All actively licensed vendors shall be eligible to participate in the election of the committee.  The election shall take place in even-numbered years during the statewide meeting of vendors held in the last calendar quarter of the year. Terms of the members shall be for two years.  When possible, the committee shall be representative of all vendors with respect to geographic region and type of vending facility.

2.
Should a vacancy occur during a member's term on the committee, a replacement shall be elected for the remainder of the unexpired term at the next statewide meeting of vendors.

3.
Committee members shall be in good standing with regard to payment of bills and taxes, payroll receipts, filing of reports, settlement of inventories, and all other documents required and set forth by the committee as set by the department.  A compliance review shall be held by the committee two times each year.  The reviews usually will be held during the meetings preceding the next scheduled statewide meeting of vendors.

B.
Election and Duties of Chairperson and Vice Chairperson.

1.
The Chairperson and Vice Chairperson shall be elected at the statewide meeting of vendors.  

2.
It shall be the duty of the Chairperson to preside at meetings, maintain orderly proceedings at such meetings, and insure that all views are afforded a fair opportunity for expression.

3.
It shall be the duty of the Vice Chairperson to perform the same duties in the absence of the Chairperson.

C.
Meetings.

1.
The committee shall meet at 3:00 p.m. on the first Tuesday of each month.  Special meetings may be requested either by the committee or the department.  Unless otherwise required as permitted by law, all meetings, regular and special, shall be public.

2.
In order to take any official action, either at a regular or special meeting, a quorum must be present.  A quorum shall consist of three members of the committee.

Article IV

Review of request for transfer or promotion.

When, in accordance with the procedures in Chapter 7 of the Iowa Department for the Blind's Administrative Rules, the department has solicited and received bids from a number of licensed vendors to fill a vacancy in the  vending facility's program, the committee shall receive and review all bids that have been submitted.  The committee shall, as appropriate, request detailed information from the department on the qualifications of each candidate. The committee may, at its discretion, request information from other persons or accept information that has been volunteered.  Each candidate for transfer or promotion will be accorded an opportunity to meet with the committee and promote their candidacy.  The committee may ask any such candidate questions that it deems appropriate to illicit the information necessary for the making of a recommendation on the best-qualified vendor for the vacancy in question.

In arriving at its recommendations, the committee may take into consideration any or all of the following factors or any others that seem to be reasonably significant.

A.
Priority assignment of a displaced vendor.

B.
Ability to meet the requirements of operating a facility.

C.
Trainee reports or performance evaluation scores obtained during the preceding five years.

D.
Work attitudes, including good customer relations, cooperation with property management, and participation in instructional conferences.

E.
Knowledge and application of sound business practices, including adequate and accurate accounting procedures, maintenance of reasonable productivity standards, cleanliness and sanitation, and reasonable return related to the volume of business.

F.
Timely filing of specified documents, reports, and fees to the department.

G.
The number of years that the vendor has been actively licensed in the Iowa program when the same score is received by two vendors.

The committee shall promptly inform the department of its recommendation.

When any member of the committee has submitted a request for transfer to a vacancy, said member shall be disqualified from participating in the deliberations of the committee as it reaches its recommendation.  Any such member may not vote on the recommendation of the committee. Such member may, however, submit relevant material to the committee and shall be entitled to be interviewed by the committee prior to its deliberation and decision.  This clause shall also apply to committee members' relatives.

Article V

Executive Session Committee Meetings and Confidentiality.

A.
The committee may call an executive session to discuss items of a confidential nature.  In calling such a session, the committee shall comply with all clauses of the Iowa open meetings law.

B.
The committee is governed by 34 CFR 361.38 (as published in 2001) regarding protection, use, and release of personal information.  Committee members found to be in violation of this Regulation shall be asked to leave the committee.

Article VI

Adoption and Amendment.

These bylaws may be adopted and amended at any statewide meeting of vendors.

Approved 11/93

Revised and Approved 4/20/01


at the Statewide Meeting of Blind Vendors

XIII.  Confidentiality and Documentation Policy

In our BEP, we must be vigilant regarding confidentiality and documentation.  Therefore, please be aware of the following and act accordingly.

1.  All data in our program is confidential and must never be shared with other managers, trainees, or anyone else who does not require it for specific vocational rehabilitation purposes.  Any and all confidentiality requirements that apply to the Vocational Rehabilitation Program also apply to our program.  Failure to comply with these requirements will result in disciplinary action up to and including termination from the program.  

2. When a trainee takes a test or a manager receives a site visit, a performance evaluation, inspection, or any kind of contact, a written narrative shall exists in the file within one week of the contact.  This narrative shall include the results of the test, inspection, or performance evaluation, and with respect to trainee tests, shall indicate whether the trainee has passed or failed a specific test.  Failure to comply with this requirement will result in appropriate disciplinary action.

3. Test scores, inspection scores, and performance evaluation scores, plus their accompanying reports, shall be submitted for filing within one week of their occurrence in a formal and readable format.  Failure to comply with this requirement will result in appropriate disciplinary action.  

XIV.  
The Randolph-Sheppard Act
AS AMENDED AND AS CODIFIED AT CHAPTER 6A OF TITLE 20 OF THE U.S. CODE
CHAPTER 6A-VENDING FACILITIES FOR BLIND IN FEDERAL BUILDINGS
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CHAPTER 6A - Vending facilities for blind in federal buildings 
SEC 107.   Operation of vending facilities authorized; preferences regulations; justification for limitation on such operation.
107a.   Federal and State responsibilities. 
107b.  Application for designation as State licensing agency; cooperation with Secretary; furnishing initial stock. 
107b-1.  Access to information with State licensing agencies; election and responsibilities of Committee of Blind Vendors.
107b-3.  Audit of non-appropriated fund activities. 
107d.  Expenditures for personal services, rent, printing, etc.; preference to blind persons. 
107d-1.  Grievances of blind licensees; hearing and arbitration; noncompliance by federal departments and agencies; complaints by state licensing agencies; arbitration.
107d-2.  Arbitration. 107d-3.  Vending machine income.
107d-4.  Training programs for maximum vocational potential for blind.
107e.  Definitions.
107f.  Appropriations.
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107.  Operation of vending facilities authorized; preferences regulations; justification for limitation on such operation. 
a.     For the purposes of providing blind persons with remunerative employment, enlarging the economic opportunities of the blind, and stimulating the blind to greater efforts in striving to make themselves self-supporting, blind persons licensed under the provisions of this chapter shall be authorized to operate vending facilities on any Federal property. 
b.    In authorizing the operation of vending facilities on Federal property, priority shall be given to blind persons licensed by a State agency as provided in this chapter; and the Secretary, through the Commissioner, shall, after consultation with the Administrator of General Services and other heads of departments, agencies, or instrumentalities of the United States in control of the maintenance, operation, and protection of Federal property, prescribe regulations designed to assure that-- 
(1) the priority under this subsection is given to such licensed blind persons (including assignment of vending machine income pursuant to section 107d-3 of this title to achieve and protect such priority), and 
(2) wherever feasible, one or more vending facilities are established on all Federal property to the extent that any such facility or facilities would not adversely affect the interests of the United States. Any limitation on the placement or operation of a vending facility based on a finding that such placement or operation would adversely affect the interests of the United States shall be fully justified in writing to the Secretary, who shall determine whether such limitation is justified. A determination made by the Secretary pursuant to this provision shall be binding on any department, agency, or instrumentality of the United States affected by such determination. The Secretary shall publish such determination, along with supporting documentation, in the Federal Register. 
107a.  Federal and State responsibilities 
a.     Functions of Secretary; surveys; designation of State licensing agencies; qualifications for license; evaluation of program. The Secretary of Education shall-- 
(1) Insure that the Rehabilitation Services Administration is the principal agency for carrying out this chapter; and the Commissioner shall, within one hundred and eighty days after December 7, 1974, establish requirements for the uniform application of this chapter by each State agency designated under paragraph (5) of this subsection, including appropriate accounting procedures, policies on the selection and establishment of new vending facilities, distribution of income to blind vendors, and the use and control of set-aside funds under section 107b(3) of this title; 
(2) Through the Commissioner, make annual surveys of con- cession vending opportunities for blind persons on Federal and other property in the United States, particularly with respect to Federal property under the control of the General Services Administration, the Department of Defense, and the United States Postal Service; 
(3) Make surveys throughout the United States of industries with a view to obtaining information that will assist blind persons to obtain employment; 
(4) Make available to the public, and especially to persons with organizations engaged in work for the blind, information obtained as a result of such surveys; 
(5) Designate as provided in Section 107b of this title the State agency for the blind in each State, or, in any State in which there is no such agency, some other public agency to issue licenses to blind persons who are citizens of the United States for the operating of vending facilities on Federal and other property in such State for the vending of newspapers, periodicals, confections, tobacco products, foods, beverages, and other articles or services dispensed automatically or manually and prepared on or off the premises in accordance with all applicable health laws, as determined by the State licensing agency, and including the vending or exchange of chances for any lottery authorized by State law and conducted by an agency of a state; and 
(6) Through the Commission, (A) conduct periodic evaluations of the program authorized by this chapter, including upward mobility and other training required by section 107d-4 of this title, and annually submit to the appropriate committees of Congress a report based on such evaluations, and (B) take such other steps, including the issuance of such rules and regulations, as may be necessary or desirable in carrying out the provisions of this chapter. 
b.    Duty of State licensing agencies to prefer blind The State licensing agency shall, in issuing each such license for the operation of a vending facility, give preference to blind persons who are in need of employment. Each such license shall be issued for an indefinite period but may be terminated by the State licensing agency if it is satisfied that the facility is not being operated in accordance with the rules and regulations prescribed by such licensing agency. Such licenses shall be issued only to applicants who are blind within the meaning of section 107e of this title. 
c.    Selection of location and type of facility The State licensing agency designated by the Secretary is authorized, with the approval of the head of the department or agency in control of the maintenance, operation, and protection of the Federal property on which the facility is to be located but subject to regulations pre- scribed pursuant to section 107 of this title, to select a location for such facility and the type of facility to be provided. 
d.    Buildings occupied by United States departments, agencies, and instrumentalities required to provide sites for facilities; exceptions 
(1) After January 1, 1975, no department, agency, or instrumentality of the United States shall undertake to acquire by ownership, rent, lease, or to otherwise occupy, in whole or in part, any building unless, after consultation with the head of such department, agency, or instrumentality and the state licensing agency, it is determined by the Secretary that (A) such building includes a satisfactory site or sites for the location and operation of a vending facility by a blind person, or (B) if a building is to be constructed, substantially altered, or renovated, or in the case of a building that is already occupied on such date by such department, agency, or instrumentality, is to be substantially altered or renovated for use by such department, agency, or instrumentality, the design for such construction, substantial alteration, or renovation includes a satisfactory site or sites for the location and operation of a vending facility by a blind person. Each such department, agency, or instrumentality shall provide notice to the appropriate State licensing agency of its plans for occupation, acquisition, renovation, or relocation of a building adequate to permit such State agency to determine whether such building includes a satisfactory site or sites for a vending facility. 
(2) The provisions of paragraph (1) shall not apply (A) when the Secretary and the State licensing agency determine that the number of people using the property is or will be insufficient to support a vending facility, or (B) to any privately owned building, any part of which is leased by any department, agency, or instrumentality of the United States and in which, (i) prior to the execution of such lease, the lessor or any of his tenants had in operation a restaurant or other food facility in a part of the building not included in such lease, and (ii) the operation of such a vending facility by a blind person would be in proximate and substantial direct competition with such restaurant or other food facility except that each such department, agency, and instrumentality shall make every effort to lease property in privately owned buildings capable of accommodating a vending facility. 
(3) For the purposes of this subsection, the term "satisfactory site" means an area determined by the Secretary to have sufficient space, electrical and plumbing outlets, and such other facilities as the Secretary may by regulation prescribe, for the location and operation of a vending facility by a blind person. (e) State licensing agency in states having vocational rehabilitation plans In any State having an approved plan for vocational rehabilitation pursuant to the Vocational Rehabilitation Act or the Rehabilitation Act of 1973, the State licensing agency designated under paragraph (5) of subsection (a) of this section shall be the State agency designated under section 721(a)(1)(A) of Title 29. 
107b.  Application for designation as State licensing agency; cooperation with Secretary; furnishing initial stock A State agency for the blind or other State agency desiring to be designated as the licensing agency shall, with the approval of the chief executive of the State, make application to the Secretary and agree-- 
1.    To cooperate with the Secretary in carrying out the purpose of this chapter; 
2.    To provide for each licensed blind person such vending facility equipment, and adequate initial stock of suitable articles to be vended there from, as may be necessary: Provided, however, that such equipment and stock may be owned by the licensing agency for use of the blind, or by the blind individual to whom the license is issued; And provided further, that if ownership of such equipment is vested in the blind licensee, (A) the State licensing agency shall retain a first option to repurchase such equipment and (B) in the event such individual dies or for any other reason ceases to be a licensee or transfers to another vending facility, ownership of such equipment shall become vested in the State licensing agency (for transfer to a successor licensee) subject to an obligation on the part of the State licensing agency to pay to such individual (or to his estate) the fair value of his interest therein as later determined in accordance with regulations of the State licensing agency and after opportunity for a fair hearing; 
3.    that if any funds are set aside, or caused to be set aside, from the net proceeds of the operation of the vending facilities such funds shall be set aside, or caused to be set aside, only to the extent necessary for and may be used only for the purposes of (A) maintenance and replacement of equipment; (B) the purchase of new equipment; (C) management services; (D) assuring a fair minimum return to operators of vending facilities; and (E) retirement or pension funds, health insurance contributions, and provision for paid sick leave and vacation time, if it is determined by a majority vote of blind licensees licensed by such State agency, after such agency provides to each such licensee full information on all matters relevant to such proposed program, that funds under this paragraph shall be set aside for such purposes: Provided, however, that in no event shall the amount of such funds to be set aside from the net proceeds of any vending facility exceed a reasonable amount which shall be determined by the Secretary; 
4.    to make sure reports in such form and containing such information as the Secretary may from time to time require and to comply with such provisions as he may from time to time find necessary to assure the correctness and verification of such reports; 
5.    to issue such regulations, consistent with the provisions of this chapter, as may be necessary for the operation of this program; 
6.    to provide to any blind licensee dissatisfied with any action arising from the operation or administration of the vending facility program an opportunity for a fair hearing, and to agree to submit the grievances of any blind licensee not otherwise resolved by such hearing to arbitration as provided in section 107d-1 of this title. 
107b-1.  Access to information with State licensing agencies; election and responsibilities of Committee of Blind Vendors In addition to other requirements imposed in this title and in this chapter upon State licensing agencies, such agencies shall
1.    provide to each blind licensee access to all relevant financial data, including quarterly and annual financial reports, on the operation of the State vending facility program; 
2.    conduct the biennial election of a Committee of Blind Vendors who shall be fully representative of all blind licensees in the State program, and 
3.    insure that such committee's responsibilities include (A) participation, with the State agency, in major administrative decisions and policy and program development, (B) receiving grievances of blind licensees and serving as advocates for such licensees, (C) participation, with the State agency, in the development and administration of a transfer and promotion system for blind licensees, (D) participation, with the State agency, in developing training and retraining programs, and (E) sponsorship, with the assistance of the State agency, of meetings and instructional conferences for blind licensees. 
107b-2.  Omitted. 
107b-3.   Audit of non-appropriated fund activities The Comptroller General is authorized to conduct regular and periodic audits of all non-appropriated fund activities which receive income from vending machines on Federal property, under such rules and regulations as he may prescribe. In the conduct of such audits he and his duly authorized representatives shall have access to any relevant books, documents, papers, accounts, and records of such activities as he deems necessary. 
107c.  Repealed.  Pub.L. 93-516, Title II, 205, Dec. 7, 1974, 88 Stat. 1626 
107d.   Expenditures for personal services, rent, printing, etc.; preference to blind persons (a) The Secretary is authorized to make such expenditures out of any money appropriated therefore (including expenditures for personal services and rent at the seat of government and elsewhere, books of reference and periodicals, for printing and binding, and for traveling expenses) as he may deem necessary to carry out the provisions of this chapter. (b) The Secretary shall, in employing such additional personnel as may be necessary, give preference to blind persons who are capable of discharging the required duties. 
107d-1.   Grievances of blind licensees; hearing and arbitration; non- compliance by federal departments and agencies; complaints by state licensing agencies; arbitration 
a.     Any blind licensee who is dissatisfied with any action arising from the operation or administration of the vending facility program may submit to a State licensing agency a request for a full evidentiary hearing, which shall be provided by such agency in accordance with section 107b(6) of this title. If such blind licensee is dissatisfied with any action taken or decision rendered as a result of such hearing, he may file a complaint with the Secretary who shall convene a panel to arbitrate the dispute pursuant to section 107d-2 of this title, and the decision of such panel shall be final and binding on the parties except as otherwise provided in this chapter. 
(b) Whenever any State licensing agency determines that any department, agency, or instrumentality of the United States that has control of the maintenance, operation, and protection of Federal property is failing to comply with the provisions of this chapter or any regulations issued thereunder (including a limitation on the placement or operation of a vending facility as described in section 107(b) of this title and the Secretary's determination thereon) such licensing agency may file a complaint with the Secretary who shall convene a panel to arbitrate the dispute pursuant to section 107d-2 of this title, and the decision of such panel shall be final and binding on the partied except as otherwise provided in this chapter. 
107d-2   Arbitration.
a.     Notice and hearing:  Upon receipt of a complaint filed under section 107d-1 of this title, the Secretary shall convene an ad hoc arbitration panel as provided in subsection (b) of this section. Such panel shall, in accordance with the provisions of subchapter II of chapter 5 of Title 5, give notice, conduct a hearing, and render its decision which shall be subject to appeal and review as a final agency action for purposes of chapter 7 of such Title 5. 
b.    Composition of panel; designation of chairman; termination of violations 
1.    The arbitration panel convened by the Secretary to hear grievances of blind licensees shall be com- posed of three members appointed as follows: (A) one individual designated by the State licensing agency; (B) one individual designated by the blind licensee; and (C) one individual, not employed by the State licensing agency or, where appropriate, its parent agency, who shall serve as chairman, jointly designated by the members appointed under subparagraphs (A) and (B). If any party fails to designate a member under subparagraph (1) (A), (B), or (C), the Secretary shall designate such member on behalf of such party. 
2.    The arbitration panel convened by the Secretary to hear complaints filed by a State licensing agency shall be composed of three members appointed as follows: (A) one individual, designated by the State licensing agency; (B) one individual, designated by the head of the Federal department, agency, or instrumentality controlling the Federal property over which the dispute arose; and (C) one individual, not employed by the Federal department, agency, or instrumentality controlling the Federal property over which the dispute arose, who shall serve as chairman, jointly designated by the members appointed under subparagraphs (A) and (B). If any party fails to designate a member under sub- paragraph (2) (A), (B), or (C), the Secretary shall designate such member on behalf of such party. If the panel appointed pursuant to paragraph (2) finds that the acts or practices of any such department, agency, or instrumentality are in violation of this chapter, or any regulation issued thereunder, the head of any such department, agency, or instrumentality shall cause such acts or practices to be terminated promptly and shall take such other action as may be necessary to carry out the decision of the panel. 
a.     Publication of decision in Federal Register: The decisions of a panel convened by the Secretary pursuant to this section shall be matters of public record and shall be published in the Federal Register. 
b.    Payment of costs by the Secretary: The Secretary shall pay all reasonable costs of arbitration under this section in accordance with a schedule of fees and expenses he shall publish in the Federal Register. 
107d-3.  Vending machine income. 
(a) Accrual to blind licensee and alternatively to state agency; ceiling on amount for individual licensee In accordance with the provisions of subsection (b) of this section, vending machine income obtained from the operation of vending machines on Federal property shall accrue (1) to the blind licensee operating a vending facility on such property, or (2) in the event there is no blind licensee operating such facility on such property, to the State agency in whose State the Federal property is located, for the uses designated in subsection (c) of this section, except that with respect to income which accrues under clause (1) of this subsection, the Commissioner may prescribe regulations imposing a ceiling on income from such vending machines for an individual blind licensee. In the event such a ceiling is imposed, no blind licensee shall receive less vending machine income under such ceiling than he was receiving on January 1, 1974. No limitation shall be imposed on income from vending machines, combined to create a vending facility, which are maintained, serviced, or operated by a blind licensee. Any amounts received by a blind licensee that are in excess of the amount permitted to accrue to him under any ceiling imposed by the Commissioner shall be disbursed to the appropriate State Agency under clause (2) of this subsection and shall be used by such agency in accordance with subsection (c) of this section. 
(b) Direct competition between vending machine and vending facility, proportion of accrued income from such vending machines for individual licensee. (1) After January 1, 1975, 100 per centum of all vending machine income from vending machines on Federal property which are in direct competition with a blind vending facility shall accrue as specified in subsection (a) of this section. "Direct competition" as used in this section means the existence of any vending machines or facilities operated on the same premises as a blind vending facility except that vending machines or facilities operated in areas serving employees the majority of whom normally do not have access to the blind vending facility shall not be considered in direct competition with the blind vending facility. After January 1, 1975, 50 per centum of all vending machine income from vending machines on Federal property which are not in direct competition with a blind vending facility shall accrue as specified in subsection (a) of this section, except that with respect to Federal property at which at least 50 per centum of the total hours worked on the premises occurs during periods other than normal working hours, 30 per centum of such income shall so accrue. (2) The head of each department, agency, and instrumentality of the United States shall insure compliance with this section with respect to buildings, installations, and facilities under his control, and shall be responsible for collection of, and accounting for, such vending machine income. 
(c) Disposal of accrued vending machine income by state licensing agency All vending machine income which accrues to a State licensing agency pursuant to subsection (a) of this section shall be used to establish retirement or pension plans, for health insurance contributions, and for provision of paid sick leave and vacation time for blind licensees in such State, subject to a vote of blind licensees as provided under section 107b(3)(E) of this title. Any vending machine income remaining after application of the first sentence of this subsection shall be used for the purposes specified in sections 107b(3)(A),(B),(C), and (D) of this title, and any assessment charged to blind licensees by a State licensing agency shall be reduced pro rata in an amount equal to the total of such remaining vending machine income. 
(d) Income from vending machines in certain locations excepted Subsections (a) and (b)(1) of this section shall not apply to income from vending machines within retail outlets under the control of exchange or ships' stores systems authorized by Title 10, or to income from vending machines operated by the Veterans Canteen Service, or to income from vending machines not in direct competition with a blind vending facility at individual locations, installations, or facilities on Federal property the total of which at such individual locations, installations, or facilities does not exceed $3,000 annually. 
(e) Regulations establishing priority for operation of cafeterias The Secretary, through the Commissioner, shall prescribe regulations to establish a priority for the operation of cafeterias on Federal property by blind licensees when he determines, on an individual basis and after consultation with the head of the appropriate installation, that such operation can be provided at a reasonable cost with food of a high quality comparable to that currently provided to employees, whether by contract or otherwise. 
(f) Existing arrangements more favorable to blind licensees unaffected This section shall not operate to preclude preexisting or future arrangements, or regulations of departments, agencies, or instrumentalities of the United States, under which blind licensees (1) receive a greater percentage or amount of vending machine income than that specified in subsection (b)(1) of this section, or (2) receive vending machine income from individual locations, installations, or facilities on Federal property the total of which at such individual locations, installations, or facilities does not exceed $3,000 annually. 
(g) Regulations for compliance:  The Secretary shall take such action and promulgate such regulations as he deems necessary to assure compliance with this section. 
107d-4.  Training programs for maximum vocational potential for blind The Commissioner shall insure, through promulgation of appropriate regulations that uniform and effective training programs, including on-the-job training, are provided for blind individuals, through services under the Rehabilitation Act of 1973. He shall further insure that State agencies provide programs for upward mobility (including further education and additional training or retraining for improved work opportunities) for all trainees under this chapter, and that follow-along services are provided to such trainees to assure that their maximum vocational potential is achieved. 
107e.  Definition.  As used in this chapter-- 
(1) "Blind person" means a person whose central visual acuity does not exceed 20/200 in the better eye with correcting lenses or whose visual acuity, if better than 20/200, is accompanied by a limit to the field of vision in the better eye to such a degree that its widest diameter subtends an angle of no greater than twenty degrees. In determining whether an individual is blind, there shall be an examination by a physician skilled in diseases of the eye, or by an optometrist, whichever the individual shall select; 
(2) "Commissioner" means the Commissioner of the Rehabilitation Services Administration; 
(3) "Federal property" means any building, land, or other read property owned, leased, or occupied by any department, agency, or instrumentality of the United States (including the Department of Defense and the United States Postal Service), or any other instrumentality wholly owned by the United States, or by any department or agency of the District of Columbia or any territory or possession of the United States;
(4) "Secretary" means the Secretary of Education; 
(5) "State" means a State, territory, possession, Puerto Rico, or the District of Columbia; 
(6) "United States" includes the several States, territories, and possessions of the United States, Puerto Rico, and the District of Columbia;
(7) "Vending facility" means automatic vending machines, cafeterias, snack bars, cart services, shelters, counters, and such other appropriate auxiliary equipment as the Secretary may by regulation prescribe as being necessary for the sale of the articles or services described in section 107a(a)(5) of this title and which may be operated by blind licensees; and 
(8) "Vending machine income" means receipts (other than those of a blind licensee) from vending machine operations on Federal property, after cost of goods sold (including reasonable service and maintenance costs), where the machines are operated, services, or maintained by, or with the approval of, a department, agency, or instrumentality of the United States, or commissions paid (other than to a blind licensee) by a commercial vending concern which operates, services, and maintains vending machines on Federal property for, or with the approval of, a department, agency, or instrumentality of the United States. 
107e-1.  Repealed. Pub. L. 93-516, Title II, 205, Dec. 7, 1974, 88 Stat. 1626 
107f.   Appropriations.  There is authorized to be appropriated such sums as may be necessary for carrying out the provisions of this chapter. 
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Subpart A--Definitions

395.1 Terms

Unless otherwise indicated in this part the terms below are defined as follows:

(a) "Act" means the Randolph-Sheppard Vending Stand Act (Pub.L. 83-565 and Pub. L. 93-516, 20 U.S.C., Ch. 6A, Sec. 107.

(b) "Blind licensee" means a blind person licensed by the State licensing agency to operate a vending facility on Federal or other property.

(c) "Blind person" means a person who, after examination by a physician skilled in diseases of the eye or by an optometrist, whichever such person shall select, has been determined to have

(1) Not more than 20/200 central visual acuity in the better eye with correcting lenses, or

(2) An equally disabling loss of the visual field as evidenced by a limitation to the field of vision in the better eye to such a degree that its widest diameter subtends an angle of no greater than 20 degrees.

(d) "Cafeteria" means a food dispensing facility capable of providing a broad variety of prepared foods and beverages (including hot meals) primarily through the use of a line where the customer serves himself from displayed selections. A cafeteria may be fully automatic or some limited waiter or waitress service may be available and provided within a cafeteria and table or booth seating facilities are always provided.

(e) "Commissioner" means the Commissioner of the Rehabilitation Services Administration.

(f) "Direct competition" means the presence and operation of a vending machine or a vending facility on the same premises as a vending facility operated by a blind vendor, except that vending machines or vending facilities operated in areas serving employees the majority of whom normally do not have direct access (in terms of uninterrupted ease of approach and the amount of time required to patronize the vending facility) to the vending facility operated by a blind vendor shall not be considered to be in direct competition with the vending facility operated by a blind vendor.

(g) "Federal property" means any building, land or other real property owned, leased, or occupied by any department, agency or instrumentality of the United States (including the Department of Defense and the United States Postal Service), or any other instrumentality wholly owned by the United States, or by any department or agency of the District of Columbia or any territory or possession of the United States.

(h) "Individual location installation or facility" means a single building or a self-contained group of buildings. In order for two or more buildings to be considered to be a self-contained group of buildings, such buildings must be located in close proximity to each other, and a majority of the Federal employees housed in any such building must regularly move from one building to another in the course of official business during normal working days.

(i) "License" means a written instrument issued by the State licensing agency to a blind person, authorizing such person to operate a vending facility on Federal or other property.

(j) "Management services" means supervision, inspection, quality control, consultation, accounting, regulating, in-service training, and other related services provided on a systematic basis to support and improve vending facilities operated by blind vendors. "Management services" does not include those services or costs which pertain to the on-going operation of an individual facility after the initial establishment period.

(k) "Net proceeds" means the amount remaining from the sale of articles or services of vending facilities, and any vending machine or other income accruing to blind vendors after deducting the cost of such sale and other expenses (excluding set-aside charges required to be paid by such blind vendors).

(l) "Nominee" means a nonprofit agency or organization designated by the State licensing agency through a written agreement to act as its agent in the provision of services to blind licensees under the State's vending facility program.

(m) "Normal working hours" means an eight hour work period between the approximate hours of 8:00 a.m., to 6:00 p.m., Monday through Friday.

(n) "Other property" means property which is not Federal property and on which vending facilities are established or operated by the use of any funds derived in whole or in part, directly or indirectly, from the operation of vending facilities on any Federal property.

(o) "Permit" means the official approval given a State licensing agency by a department, agency, or instrumentality in control of the maintenance, operation, and protection of Federal property, or person in control of other property, whereby the State licensing agency is authorized to establish a vending facility.

(p) "Program" means all the activities of the licensing agency under this part related to vending facilities on Federal or other property.

(q) "Satisfactory site" means an area fully accessible to vending facility patrons having:

(1) Effective on March 23, 1977, a minimum of 250 square feet available for the vending and storage of articles necessary for the operation of a vending facility; and

(2) Sufficient electrical plumbing, heating and ventilation outlets for the location and operation of a vending facility in accordance with applicable health laws and building codes.

(r) "Secretary" means the Secretary of Education.

(s) "Set-aside funds" means funds which accrue to a State licensing agency from an assessment against the net proceeds of each vending facility in the State's vending facility program and any income from vending machines on Federal property which accrues to the State licensing agency.

(t) "State" means a State, territory, possession, Puerto Rico, or the District of Columbia.

(u) "State vocational rehabilitation agency" means that agency in the State providing vocational rehabilitation services to the blind as the sole State agency under a State plan for vocational rehabilitation services approved pursuant to the provisions of the Rehabilitation Act of 1973 (29 U.S.C., CH. 16).

(v) "State licensing agency" means the State agency designated by the Secretary under this part to issue licenses to blind persons for the operation of vending facilities on Federal and other property.

(w) "United States" includes the several States, territories, and possessions of the United States, Puerto Rico, and the District of Columbia.

(x) "Vending facility" means automatic vending machines, cafeterias, snack bars, cart services, shelters, counters, and such other appropriate auxiliary equipment which may be operated by blind licensees and which is necessary for the sale of newspapers, periodicals, confections, tobacco products, foods, beverages, and other articles or services dispensed automatically or manually and prepared on or off the premises in accordance with all applicable health laws, and including the vending or exchange of chances for any lottery authorized by State law and conducted by an agency of a State within such State.

(y) "Vending machine" for the purpose of assigning vending machine income under this part, means a coin or currency operated machine which dispenses articles or services, except that those machines operated by the United States Postal Service for the sale of postage stamps or other postal products and services, machines providing services of a recreational nature, and telephones shall not be considered to be vending machines.

(z) "Vending machine income" means receipts (other than those of a blind vendor) from vending machine operations on Federal property, after deducting the cost of goods sold (including reasonable service and maintenance costs in accordance with customary business practices of commercial vending concerns) where the machines are operated, serviced, or maintained by, or with the approval of, a department, agency, or instrumentality of the United States, or commissions paid (other than to a blind vendor) by a commercial vending concern which operates, services, and maintains vending machines on Federal property for, or with the approval of, a department, agency, or instrumentality of the United States.

(aa) "Vendor" means a blind licensee who is operating a vending facility on Federal or other property.

(bb) "Vocational rehabilitation services" means those services as defined in Section 361.1(ee)(1) and (2) of this chapter.

Subpart B.  The State Licensing Agency

Section 395.2.  Application for designation as a State licensing agency; general.

(a) An application for designation as a State licensing agency may be submitted only by the State vocational rehabilitation agency providing vocational rehabilitation services to the blind under an approved State plan for vocational rehabilitation services under Part 361 of this chapter.

(b) Such application shall be:

(1) Submitted in writing to the Secretary;

(2) Approved by the chief executive of the State; and

(3) Transmitted over the signature of the administrator of the State agency making application.

Section 395.3. Application for designation as State licensing agency; content.

(a) An application for designation as a State licensing agency under section 395.2 shall indicate:

(1) The State licensing agency's legal authority to administer the program, including its authority to promulgate rules and regulations to govern the program;

(2) The State licensing agency's organization for carrying out the program, including a description of the methods for coordinating the State's vending facility program and the State's vocational rehabilitation program, with special reference to the provision of such post-employment services necessary to assure that the maximum vocational potential of each blind vendor is achieved;

(3) The policies and standards to be employed in the selection of suitable locations for vending facilities;

(4) The methods to be used to ensure the continuing and active participation of the State Committee of Blind Vendors in matters affecting policy and program development and administration.

(5) The policies to be followed in making suitable vending facility equipment and adequate initial stock available to a vendor;

(6) The sources of funds for the administration of the program;

(7) The policies and standards governing the relationship of the State licensing agency to the vendors, including their selection, duties, supervision, transfer, promotion, financial participation, rights to a full evidentiary hearing concerning a State licensing agency action, and, where necessary, rights for the submittal of complaints to an arbitration panel;

(8) The methods to be followed in providing suitable training, including on-the-job training and, where appropriate, upward mobility training, to blind vendors;

(9) The arrangements made or contemplated, if any, for the utilization of the services of any nominee under Section 395.15; the agreements therefor and the services to be provided; the procedures for the supervision and control of the services provided by such nominee and the methods used in evaluating services received, the basis for remuneration, and the fiscal controls and accounting procedures;

(10) The arrangements made or contemplated, if any, for the vesting in accordance with the laws of the State, of the right, title to, and interest in vending facility equipment or stock (including vending machines), used in the program, in a nominee to hold such right, title, to and interest for program purposes; and

(11) The assurances of the State licensing agency that it will:

(i) Cooperate with the Secretary in applying the requirements of the Act in a uniform manner;

(ii) Take effective action, including the termination of licenses, to carry out full responsibility for the supervision and management of each vending facility in its program in accordance with its established rules and regulations, this part, and the terms and conditions governing the permit;

(iii) Submit promptly to the Secretary for approval a description of any changes in the legal authority of the State licensing agency, its rules and regulations, blind vendor agreements, schedules for the setting aside of funds, contractual arrangements for the furnishing of services by a nominee, arrangements for carrying general liability and product liability insurance, and any other matters which form a part of the application;

(iv) If it intends to set aside, or cause to be set aside, funds from the net proceeds of the operation of vending facilities, obtain a prior determination by the Secretary that the amount of such funds to be set aside is reasonable;

(v) Establish policies against discrimination of any blind vendor on the basis of sex, age, physical or mental impairment, creed, color, national origin or political affiliation;

(vi) Furnish each vendor a copy of its rules and regulations and a description of the arrangements for providing services, and take adequate steps to assure that each vendor understands the provisions of the permit and any agreement under which he operates, as evidenced by his signed statements;

(vii) Submit to an arbitration panel those grievances of any vendor unresolved after a full evidentiary hearing;

(viii) Adopt accounting procedures and maintain financial records in a manner necessary to provide for each vending facility and for the State's vending facility program a classification of financial transactions in such detail as is sufficient to enable evaluation of performance; and

(ix) Maintain records and make reports in such form and containing such information as the Secretary may require, make such records available for audit purposes, and comply with such provisions as the Secretary may find necessary to assure the correctness and verification of such reports.

(b) An application submitted under Section 395.2 shall be accompanied by a copy of State rules and regulations affecting the administration and operation of the State's vending facility program.

Section 395.4 State rules and regulations

(a) The State licensing agency shall promulgate rules and regulations which have been approved by the Secretary and which shall be adequate to assure the effective conduct of the State's vending facility program (including State licensing agency procedures covering the conduct of full evidentiary hearings) and the operation of each vending facility in accordance with this part and with the requirements and conditions of each department, agency or instrumentality in control of the maintenance, operation, and protection of Federal property, including the conditions contained in permits, as well as in all applicable Federal and State laws, local ordinances and regulations.

(b) Such rules and regulations and amendments thereto shall be filed or published in accordance with State Law.

(c) Such rules and regulations shall include provisions adequate to insure that the right, title to, and interest in each vending facility used in the program and the stock will be vested in accordance with the laws of the State in only the following:

(1) The State licensing agency; or

(2) Its nominee, subject to the conditions specified in Section 395.15(b); or

(3) The vendor, in accordance with State determination.

(d) Notwithstanding the provisions of paragraph (c) of this section, any right, title to, or interest which existed on June 30, 1955, in stock may continue so long as:

(1) The interest is in the stock of a facility established under the program prior to July 1, 1955, and

(2) The vendor was licensed in the program (whether or not for the operation of the vending facility in question) prior to July 1, 1955.

Section 395.5.  Approval of application for designation as State licensing agency.

When the Secretary determines that an application submitted by a State vocational rehabilitation agency under Section 395.2, and the accompanying rules and regulations indicate a plan of program operations which will stimulate and enlarge the economic opportunities for the blind, and which will meet all other requirements of this part, he shall approve the application and shall designate the applying State vocational rehabilitation agency as the State licensing agency.

Section 395.6 Vendor ownership of vending facilities

(a) If a State licensing agency determines under Section 395.4(c) that the right, title to, and interest in a vending facility may be vested in the blind vendor, the State licensing agency shall enter into a written agreement with each vendor who is to have such ownership. Such agreement shall contain in full the terms and conditions governing such ownership in accordance with criteria in the State licensing agency's regulations, this part, and the terms and conditions of the permit. The criteria established to govern the determination that the title may be so vested shall contain reasonable provisions to enable a vendor to purchase vending facility equipment and to ensure that no individual will be denied the opportunity to become a vendor because of his inability to purchase the vending facility equipment or the initial stock;

(b) The State licensing agency shall establish in writing and maintain policies determining whether the vendor-owner or the State licensing agency shall be required to maintain the vending facility in good repair and in an attractive condition and replace worn-out or obsolete equipment; and if the former, such policies shall provide that upon such vendor-owner's failure to do so, the State licensing agency may make the necessary maintenance, replacement, or repairs and make equitable arrangements for reimbursement;

(c) Where the vendor owns such equipment and is required to maintain the vending facility in good repair and in an attractive condition and replace worn-out or obsolete equipment, or agrees to purchase additional new equipment, service charges for such purposes shall be equitably reduced and the method for determining such amount shall be established by the State licensing agency in writing;

(d) Where the vendor owns such equipment, the State licensing agency shall retain a first option to repurchase such equipment, and in the event the vendor-owner dies, or for any other reason ceases to be a licensee, or transfers to another vending facility, ownership of such equipment shall become vested in the State licensing agency for transfer to successor licensee subject to an obligation on its part to pay to such vendor-owner or his estate, the fair value therein; and

(e) The vendor-owner, his personal representative or next of kin shall be entitled to an opportunity for a full evidentiary hearing with respect to the determination of the amount to be paid by the State licensing agency for a vendor's ownership in the equipment. When the vendor-owner is dissatisfied with any decision rendered as a result of such hearing, he may file a complaint with the Secretary under Section 395.13 to request the convening of an ad hoc arbitration panel.

Section 395.7.  The issuance and conditions of licensees.

(a) The State licensing agency shall establish in writing and maintain objective criteria for licensing qualified applicants, including a provision for giving preference to blind persons who are in need of employment. Such criteria shall also include provisions to assure that licenses will be issued only to persons who are determined by the State licensing agency to be:

(1) Blind;

(2) Citizens of the United States; and

(3) Certified by the State vocational rehabilitation agency as qualified to operate a vending facility.

(b) The State licensing agency shall provide for the issuance of licenses for an indefinite period but subject to suspension or termination if, after affording the vendor an opportunity for a full evidentiary hearing, the State licensing agency finds that the vending facility is not being operated in accordance with its rules and regulations, the terms and conditions of the permit, and the terms and conditions of the agreement with the vendor.

(c) the State licensing agency shall further establish in writing and maintain policies which have been developed with the active participation of the State Committee of Blind Vendors and which govern the duties, supervision, transfer, promotion, and financial participation of the vendors. The State licensing agency shall also establish procedures to assure that such policies have been explained to each blind vendor.

Section 395.8.  Distribution and use of income from vending machines on Federal property.

(a) Vending machine income from vending machines on Federal property which has been disbursed to the State licensing agency by a property managing department, agency or instrumentality of the United States under 395.32 shall accrue to each blind vendor operating a vending facility on such Federal property in each State in an amount not to exceed the average net income of the total number of blind vendors within such State, as determined each fiscal year on the basis of each prior year's operation, except that vending machine income shall not accrue to any blind vendor in any amount exceeding the average net income of the total number of blind vendors in the United States. No blind vendor shall receive less vending machine income than he was receiving during the calendar year prior to January 1, 1974, as a direct result of any limitation imposed on such income under this paragraph. No limitation shall be imposed on income from vending machines, combined to create a vending facility, when such facility is maintained, serviced, or operated by a blind vendor. Vending machine income disbursed by a property managing department, agency or instrumentality of the United States to a State licensing agency in excess of the amounts eligible to accrue to blind vendors in accordance with this paragraph shall be retained by the appropriate State licensing agency.

(b) The State licensing agency shall disburse vending machine income to blind vendors within the State on at least a quarterly basis.

(c) Vending machine income which is retained under paragraph (a) of this section by a State licensing agency shall be used by such agency for the establishment and maintenance of retirement or pension plans, for health insurance contributions, and for the provision of paid sick leave and vacation time for blind vendors in such State, if it is so determined by a majority vote of blind vendors licensed by the State licensing agency, after such agency has provided to each such vendor information on all matters relevant to such purposes. Any vending machine income not necessary for such purposes shall be used by the State licensing agency for the maintenance and replacement of equipment, the purchase of new equipment, management services, and assuring a fair minimum return to vendors. Any assessment charged to blind vendors by a State licensing agency shall be reduced pro rata in an amount equal to the total of such remaining vending machine income.

Section 395.9.  The setting aside of funds by the State licensing agency.

(a) The State licensing agency shall establish in writing the extent to which funds are to be set aside or caused to be set aside from the net proceeds of the operation of the vending facilities and, to the extent applicable, from vending machine income under Section 395.8(c) in an amount determined by the Secretary to be reasonable.

(b) Funds may be set aside under paragraph (a) of this section only for the purposes of:

(1) Maintenance and replacement of equipment;

(2) The purchase of new equipment;

(3) Management services;

(4) Assuring a fair minimum of return to vendors; or

(5) The establishment and maintenance of retirement or pension funds, health insurance contributions, and provision for paid sick leave and vacation time, if it is so determined by a majority vote of blind vendors licensed by the State licensing agency, after such agency provides to each such vendor information on all matters relevant to such proposed purposes.

(c) The State licensing agency shall further set out the method of determining the charge for each of the above purposes listed in paragraph (b) of this section, which will be determined with the active participation of the State Committee of Blind Vendors and which will be designed to prevent, so far as is practicable, a greater charge for any purpose than is reasonably required for that purpose. The State licensing agency shall maintain adequate records to support the reasonableness of the charges for each of the purposes listed in this section, including any reserves necessary to assure that such purposes can be achieved on a consistent basis.

Section 395.10.  The maintenance and replacement of vending facility equipment.

The State licensing agency shall maintain (or cause to be maintained) all vending facility equipment in good repair and in an attractive condition and shall replace or cause to be replaced worn-out and obsolete equipment as required to ensure the continued successful operation of the facility.

Section 395.11.  Training program for blind individuals.

The State licensing agency shall ensure that effective programs of vocational and other training services, including personal and vocational adjustment, books, tools, and other training materials, shall be provided to blind individuals as vocational rehabilitation services under the Rehabilitation Act of 1973 (Pub.L. 93-112), as amended by the Rehabilitation Act Amendments of 1974 (Pub.L. 93-516). Such programs shall include on-the-job training in all aspects of vending facility operation for blind persons with the capacity to operate a vending facility, and upward mobility training (including further education and additional training or retraining for improved work opportunities) for all blind licensees. The State licensing agency shall further ensure that post-employment services shall be provided to blind vendors as vocational rehabilitation services as necessary to assure that the maximum vocational potential of such vendors is achieved and suitable employment is maintained within the State's vending facility program.

Section 395.12.  Access to program and financial information.

Each blind vendor under this part shall be provided access to all financial data of the State licensing agency relevant to the operation of the vending facility program, including quarterly and annual financial reports, provided that such disclosure does not violate applicable Federal or State laws pertaining to the disclosure of confidential information. Insofar as practicable, such data shall be made available, in Braille or recorded tape. At the request of a blind vendor State licensing agency staff shall arrange a convenient time to assist in the interpretation of such financial data.

Section 395.13. Evidentiary hearings and arbitration of vendor complaints.

(a) The State licensing agency shall specify in writing and maintain procedures whereby such agency affords an opportunity for a full evidentiary hearing to each blind vendor (which procedures shall also apply to cases under Section 395.6(e)) dissatisfied with any State licensing agency action arising from the operation or administration of the vending facility program. When such blind vendor is dissatisfied with any action taken or decision rendered as a result of such hearing, he may file a complaint with the Secretary. Such complaint shall be accompanied by all available supporting documents, including a statement of the decision which was rendered and the reasons in support thereof.

(b) The filing of a complaint under paragraph (a) of this section with either the State licensing agency or the secretary shall indicate consent by the blind vendor for the release of such information as is necessary for the conduct of a full evidentiary hearing or the hearing of an ad hoc arbitration panel.

(c) Upon receipt of a complaint filed by a blind vendor which meets the requirements established by the Secretary, the Secretary shall convene an ad hoc arbitration panel which shall, in accordance with the provisions of 5 U.S.C. chapter 5, subchapter II, give notice, conduct a hearing, and render its decision which shall be final and binding on the parties except that such decision shall be subject to appeal and review as a final agency action for purposes of the provisions of 5 U.S.C. chapter 7.

(d) The arbitration panel convened by the Secretary to hear the grievances of blind vendors shall be composed of three members appointed as follows:

(1) One individual designated by the State licensing agency;

(2) One individual designated by the blind vendor; and

(3) One individual not employed by the State licensing agency or, where appropriate, its parent agency, who shall be jointly designated by the other members of the panel and who shall serve as chairman of the panel.

(e) If either the State licensing agency or the blind vendor fails to designate a member of an arbitration panel, the Secretary shall designate such member on behalf of such party.

(f) The decisions of an arbitration panel convened by the Secretary under this section shall be matters of public record and shall be published in the FEDERAL REGISTER.

(g) The Secretary shall pay all reasonable costs of arbitration under this section in accordance with a schedule of fees and expenses which shall be published in the FEDERAL REGISTER.

(h) The provisions of this section shall not require the participation of grantors of permits for the operation of vending facilities on property other than Federal property.

Section 395.14.  The State Committee of Blind Vendors.

(a) The State licensing agency shall provide for the biennial election of a State Committee of Blind Vendors which, to the extent possible, shall be fully representative of all blind vendors in the State program on the basis of such factors as geography and vending facility type with a goal of providing for proportional representation of blind vendors on Federal property and blind vendors on other property. Participation by any blind vendor in any election shall not be conditioned upon the payment of dues or any other fees.

(b) The State Committee of Blind Vendors shall:

(1) Actively participate with the State licensing agency in major administrative decisions and policy and program development decisions affecting the overall administration of the State's vending facility program;

(2) Receive and transmit to the State licensing agency grievances at the request of blind vendors and serve as advocates for such vendors in connection with such grievances;

(3) Actively participate with the State licensing agency in the development and administration of a State system for the transfer and promotion of blind vendors;

(4) Actively participate with the State licensing agency in the development of training and retraining programs for blind vendors; and

(5) Sponsor, with the assistance of the State licensing agency, meetings and instructional conferences for blind vendors within the State.

Section 395.15.  Use of nominee agreements.

(a) The State licensing agency may enter into an agreement whereby another agency or organization undertakes to furnish services to blind vendors. Such agreement shall be in writing and shall contain provisions which:

(1) Clearly insure the retention by the State licensing agency of full responsibility for the administration and operation of all phases of the program;

(2) Specify the type and extent of the services to be provided under such agreement;

(3) Provide that no set-aside charges will be collected from blind vendors except as specified in such agreement;

(4) Specify that no nominee will be allowed to exercise any function with respect to funds for the purchase of new equipment or for assuring a fair minimum of return to vendors, except to collect and hold solely for disposition in accordance with the order of the State licensing agency any charges authorized for those purposes by the licensing agency; and

(5) Specify that only the State licensing agency shall have control with respect to selection, placement, transfer, financial participation and termination of the vendors, and the preservation, utilization, and disposition of program assets.

(b) If the State licensing agency permits any agency or organization other than a vendor to hold any right, title to, or interest in vending facilities or stock, the arrangement shall be one permitted by State law and shall specify in writing that all such right, title to, or interest is held by such agency or organization as the nominee of the State licensing agency for program purposes and subject to the paramount right of the State licensing agency to direct and control the use, transfer and disposition of such vending facilities or stock.

Section 395.16.  Permit for the establishment of vending facilities.

Prior to the establishment of each vending facility, other than a cafeteria, the State licensing agency shall submit an application of a permit setting forth the location, the amount of space necessary for the operation of the vending facility; the type of facility and equipment, the number, location and type of vending machines and other terms and conditions desired to be included in the permit. Such application shall be submitted for the approval of the head of the Federal property managing department, agency, or instrumentality. When an application is not approved, the head of the Federal property managing department, agency or instrumentality shall advise the State licensing agency in writing and shall indicate the reasons for the disapproval.

Section 395.17.  Suspension of designation as State licensing agency.

(a) If the Secretary has reason to believe that, in the administration of the program, there is a failure on the part of any State licensing agency to comply substantially with the Act and this part, he shall so inform such agency in writing, setting forth, in detail, the areas in which there is such failure and giving it a reasonable opportunity to comply.

(b) If, after the lapse of a reasonable time, the Secretary is of the opinion that such failure to comply still continues and that the State licensing agency is not taking the necessary steps to comply, he shall offer to such agency, by reasonable notice in writing thereto and to the chief executive of the State, an opportunity for a hearing before the Secretary (or person designated by the Secretary) to determine whether there is a failure on the part of such agency to comply substantially with the provisions of the Act and of this part.

(c) If it is thereupon determined that there is a failure on the part of such agency to comply substantially with the Act and this part, appropriate written notice shall be given to such agency and to the chief executive of the State suspending such agency's designation as licensing agency effective 90 days from the date of such notice. A copy of such written notice shall be given to each department, agency, or instrumentality of the United States responsible for the maintenance, operation, and protection of Federal property on which vending machines subject to the requirements of Section 395.32 are located in the State. Upon the suspension of such designation, vending machine income from vending machines on Federal property due for accrual to the State licensing agency under Section 395.32 shall be retained in escrow by such department, agency or instrumentality of the United States responsible for the maintenance, operation and protection of the Federal property on which such vending machines are located, pending redesignation of the State licensing agency or recession of the suspension under paragraph (e) of this section.

(d) If, before the expiration of such 90 days, the Secretary (or person designated by him) determines that the State licensing agency is taking the necessary steps to comply, he may postpone the effective date of such suspension for such time as he deems necessary in the best interest of the program.

(e) If, prior to the effective date of such suspension, the Secretary (or person designated by him) finds that there is no longer a failure on the part of the State licensing agency to comply substantially with the provisions of the Act and this part, he shall so notify the agency, the chief executive of the State, and each Federal department, agency, or instrumentality required to place funds in escrow under paragraph (c) of this section, in which event the suspension of the designation shall not become effective and the requirement to place funds in escrow shall be terminated.

Subpart C--Federal Property Management

Section 395.30.  The location and operation of vending facilities for blind vendors on Federal property.

(a) Each department, agency or instrumentality of the United States in control of the maintenance, operation, and protection of Federal property shall take all steps necessary to assure that, wherever feasible, in light of appropriate space and potential patronage, one or more vending facilities for operation by blind licensees shall be located on all Federal property provided that the location or operation of such facility or facilities would not adversely affect the interests of the United States. Blind persons licensed by State licensing agencies shall be given priority in the operation of vending facilities on any Federal property.

(b) Any limitation on the location or operation of a vending facility for blind vendors by a department, agency or instrumentality of the United States based on a finding that such location or operation or type of location or operation would adversely affect the interests of the United States shall be fully justified in writing to the Secretary who shall determine whether such limitation is warranted. A determination made by the Secretary concerning such limitation shall be binding on any department, agency, or instrumentality of the United States affected by such determination. The Secretary shall publish such determination in the FEDERAL REGISTER along with supporting documents directly relating to the determination.

(c) Priority in the operation of vending facilities in areas administered by the National Park Service or the National Aeronautics and Space Administration shall be given to blind vendors. Priority in the awarding of contracts for the operation of concessions in such areas when such concessions provide accommodations, facilities, and services of a scope or of a character not generally available in vending facilities operated by blind vendors shall be given in accordance with the provisions of the Concession Policy Act (Pub. L. 98-249, 16 U.S.C. 1) or the National Aeronautics and Space Act of 1958, as amended (Pub. L. 85-568, 42 U.S.C. 2473). The provisions of this part shall not apply when all accommodations, facilities, or services in such areas are operated by a single responsible concessioner.

Section 395.31.  Acquisition and occupation of Federal property.

(a) Effective January 2, 1975, no department, agency or instrumentality of the United States shall undertake to acquire by ownership, rent, or lease, or to otherwise occupy, in whole or in part, any building unless it is determined that such building includes a satisfactory site or sites for the location and operation of a vending facility by a blind vendor. In those cases where a purchase contract, an agreement to lease, or other similar commitment was entered into prior to January 2, 1975, the provisions of this paragraph shall not apply.

(b) Effective January 2, 1975, no department, agency, or instrumentality of the United States, shall undertake to occupy, in whole or in part, any building which is to be constructed, substantially altered, or renovated, or in the case of a building which is occupied on January 2, 1975, by a department, agency, or instrumentality of the United States, no such department, agency, or instrumentality shall undertake to substantially alter or renovate such building, unless it is determined that the design for such construction, substantial alteration, or renovation includes a satisfactory site or sites for the location and operation of a vending facility by a blind vendor. In those cases where a design contract or other similar commitment was entered into prior to January 2, 1975, the provisions of this paragraph shall not apply. For purposes of this paragraph, "substantial alteration or renovation of a building" means a permanent material change in the floor area of such building which would render such building appropriate for the location and operation of a vending facility by a blind vendor.

(c) The determination that a building contains a satisfactory site or sites under paragraph (a) or (b) of this section shall be made after consultation between the State licensing agency and the head of the department, agency, or instrumentality of the United States which is planning to acquire or otherwise occupy such building. In order to make such determination, effective on the publication date of this part such department, agency, or instrumentality shall provide to the appropriate State licensing agency written notice of its intention to acquire or otherwise occupy such building. Such written notice shall be by certified or registered mail with return receipt and shall be provided as early as practicable but no later than 60 days prior to such intended action. The written notice shall indicate that a satisfactory site or sites for the location and operation of a vending facility by blind persons is included in the plans for the building to be acquired or otherwise occupied and shall further assure that the State licensing agency shall be afforded the opportunity to determine whether such building includes a satisfactory site or sites for a vending facility. The written notice shall further assure that the State licensing agency, subject to the approval of the head of the Federal property managing department, agency, or instrumentality, shall be offered the opportunity to select the location and type of vending facility to be operated by a blind vendor prior to the completion of the final space layout of the building. The receipt of such written notice shall be acknowledged in writing promptly by the State licensing agency but no later than within 30 days and the State licensing agency shall indicate at that time whether it is interested in establishing a vending facility. A copy of the written notice to the State licensing agency and the State licensing agency's acknowledgment shall be provided to the Secretary.

(d) When, after a written notice has been provided under paragraph (c) of this section, the State licensing agency determines that the number of persons using the Federal property is or will be insufficient to support a vending facility, and the Secretary concurs with such determination, the provisions of paragraphs (a) and (b) of this section shall not apply. The provisions of paragraphs (a) and (b) of this section shall also not apply when fewer than 100 Federal Government employees are or will be located during normal working hours in the building to be acquired or otherwise occupied or when such building contains less than 15,000 square feet of interior space to be utilized for Federal Government purposes in the case of buildings in which services are to be provided to the public.

(e) The operation of a vending facility established under pre- existing arrangements shall not be affected by the provisions of this section. The provisions of this section shall further not preclude future arrangements under which vending facilities to be operated by blind vendors may be established in buildings of a size or with an employee population less than that specified in paragraph (d) of this section: PROVIDED, That both the State licensing agency and the Federal property managing department, agency, or instrumentality concur in such establishment.

(f) Each department, agency, or instrumentality of the United States, when leasing property in privately owned buildings, shall make every effort to lease property capable of accommodating a vending facility. When, however, such department, agency, or instrumentality is leasing part of a privately owned building in which prior to the execution of the lease, the lessor or any of his tenants had in operation or had entered into a contract for the operation of a restaurant or other food facility in a part of the building not included in such lease and the operation of a vending facility by a blind vendor would be in proximate and substantial direct competition with such restaurant or other food facility, the provisions of paragraphs (a), (b), and (c) of this section shall not apply.

Section 395.32.  Collection and distribution of vending machine income from vending machines on Federal property.

(a) The on-site official responsible for the Federal property of each property managing department, agency or instrumentality of the United States, in accordance with established procedures of such department, agency or instrumentality, shall be responsible for the collection of, and accounting for, vending machine income from vending machines on Federal property under his control and shall otherwise ensure compliance with the provisions of this section.

(b) Effective January 2, 1975, 100 per centum of all vending machine income from vending machines on Federal property which are in direct competition with a vending facility operated by a blind vendor shall accrue to the State licensing agency which shall disburse such income to such blind vendor operating such vending facility on such property provided that the total amount of such income accruing to such blind vendor does not exceed the maximum amount determined under Section 395.8(a). In the event that there is income from such vending machines in excess of the maximum amount which may be disbursed to the blind vendor under Section 395.8(a), such additional income shall accrue to the State licensing agency for purposes determined in accordance with Section 395.8(c).

(c) Effective January 2, 1975, 50 per centum of all vending machine income from vending machines on Federal property which are not in direct competition with a vending facility operated by a blind vendor shall accrue to the blind vendor operating such vending facility on such property. In the event that there is no blind vendor, such income shall accrue to the State licensing agency, except as indicated under paragraph (d) of this section. The total amount of such income disbursed to such blind vendor shall not exceed the maximum amount which may accrue to the blind vendor under Section 395.8(a), such additional income shall accrue to the State licensing agency for purposes determined in accordance with Section 395.8(c).

(d) Effective January 2, 1975, 30 per centum of all vending machine income from vending machines, which are not in direct competition with a vending facility operated by a blind vendor and which are on Federal property at which at least 50 per centum of the total hours worked on the premises occurs during a period other than normal working hours, shall accrue to the State licensing agency which shall disburse such income to the blind vendor operating a vending facility on such property. In the event that there is no blind vendor on such property, such income shall accrue to the State licensing agency. The total amount of such income disbursed to such blind vendor shall not exceed the maximum amount determined under Section 395.8(a). In the event that there is income from such vending machines in excess of the maximum amount which may be disbursed to the blind vendor under Section 395.8(a), such additional income shall accrue to the State licensing agency for purposes determined in accordance with Section 395.8(c).

(e) The determination that a vending machine on Federal property is in direct competition with a vending facility operated by a blind vendor shall be the responsibility of the on- site official responsible for the Federal property of each property managing department, agency or instrumentality of the United States, subject to the concurrence of the State licensing agency.

(f) In the case of vending machine income which, prior to the effective date of this part, has been disbursed to a blind vendor by a property managing department, agency, or instrumentality from proceeds which accrued from operations subsequent to January 2, 1975, pursuant to agreements in effect prior to such time, such income may be deducted, at the discretion of such property managing department, agency, or instrumentality, from vending machine income due to the State licensing agency under paragraphs (b), (c), or (d) of this section.

(g) The collection of vending machine income and its disbursement to the appropriate State licensing agency shall be conducted on at least a quarterly basis.

(h) All arrangements pertaining to the operation of vending machines on Federal property not covered by contract with, or by permits issued to, State licensing agencies, shall be renegotiated upon the expiration of the existing contract or other arrangement for consistency with the provisions of this section.

(i) The provisions of this section shall not apply to income from vending machines within operated retail sales outlets under the control of post exchange or ships' stores systems authorized under Title 10 of the United States Code, to income from vending machines operated by the Veterans Canteen Service; or to income from vending machines not in direct competition with a blind vending facility at individual locations, installations, or facilities on Federal property the total of which at such individual locations, installations, or facilities does not exceed $3,000 annually.

(j) The provisions of this section shall not operate to preclude pre-existing or future arrangements, or regulations of departments, agencies, or instrumentalities of the United States, under which blind vendors or State licensing agencies may:

(1) Receive a greater percentage or amount of vending machine income than that specified in paragraphs (b), (c), and (d) of this section, or

(2) Receive vending machine income from individual locations, installations, or facilities on Federal property the Total of which at such individual locations, installations, or facilities does not exceed 3,000 annually.

Section 395.33.  Operation of cafeterias by blind vendors.

(a) Priority in the operation of cafeterias by blind vendors on Federal property shall be afforded when the Secretary determines, on an individual basis, and after consultation with the appropriate property managing department, agency, or instrumentality, that such operation can be provided at a reasonable cost, with food of a high quality comparable to that currently provided employees, whether by contract or otherwise. Such operation shall be expected to provide maximum employment opportunities to blind vendors to the greatest extent possible.

(b) In order to establish the ability of blind vendors to operate a cafeteria in such a manner as to provide food service at comparable cost and comparable high quality as that available from other providers of cafeteria services, the appropriate State licensing agency shall be invited to respond to solicitations for offers when a cafeteria contract is contemplated by the appropriate property managing department, agency, or instrumentality. Such solicitations for offers shall establish criteria under which all responses will be judged. Such criteria may include sanitation practices, personnel, staffing, menu pricing and portion sizes, menu variety, budget and accounting practices. If the proposal received from the State licensing agency is judged to be within a competitive range and has been ranked among those proposals which have a reasonable chance of being selected for final award, the property managing department, agency, or instrumentality shall consult with the Secretary as required under paragraph (a) of this section. If the State licensing agency is dissatisfied with an action taken relative to its proposal, it may file a complaint with the Secretary under the provisions of Section 395.37.

(c) All contracts or other existing arrangements pertaining to the operation of cafeterias on federal property not covered by contract with, or by permits issued to, State licensing agencies shall be renegotiated subsequent to the effective date of this part on or before the expiration of such contracts or other arrangements pursuant to the provisions of this section.

(d) Notwithstanding the requirements of paragraphs (a) and (b) of this section, Federal property managing departments, agencies, and instrumentalities may afford priority in the operation of cafeterias by blind vendors on Federal property through direct negotiations with State licensing agencies whenever such department, agency, or instrumentality determines, on an individual basis, that such operation can be provided at a reasonable cost, with food of a high quality comparable to that currently provided employees: PROVIDED, HOWEVER, That the provisions of paragraphs (a) and (b) of this section shall apply in the event that the negotiations authorized by this paragraph do not result in a contract.

Section 395.34 Application for permits.

Applications for permits for the operation of vending facilities other than cafeterias shall be made in writing on the appropriate form, and submitted for the review and approval of the head of the Federal property managing department, agency, or instrumentality.

Section 395.35.  Terms of permit.

Every permit shall describe the location of the vending facility including any vending machines located on other than the facility premises and shall be subject to the following provisions:

(a) The permit shall be issued in the name of the applicant State licensing agency which shall:

(1) Prescribe such procedures as are necessary to assure that in the selection of vendors and employees for vending facilities there shall be no discrimination because of sex, race, age, creed, color, national origin, physical or mental disability, or political affiliation; and

(2) Take the necessary action to assure that vendors do not discriminate against any person or persons in furnishing, or by refusing to furnish, such person or persons the use of any vending facility, including any and all services, privileges, accommodations, and activities provided thereby, and comply with Title VI of the Civil Rights Act of 1964 and regulations issued pursuant thereto.

(b) The permit shall be issued for an indefinite period of time subject to suspension or termination on the basis of compliance with agreed upon terms.

(c) The permit shall provide that:

(1) No charge shall be made to the State licensing agency for normal cleaning, maintenance, and repair of the building structure in and adjacent to the vending facility areas;

(2) Cleaning necessary for sanitation, and the maintenance of vending facilities and vending machines in an orderly condition at all times, and the installation, maintenance, repair, replacement, servicing, and removal of vending facility equipment shall be without cost to the department, agency, or instrumentality responsible for the maintenance of the Federal property; and

(3) Articles sold at vending facilities operated by blind licensees may consist of newspapers, periodicals, publications, confections, tobacco products, foods, beverages, chances for any lottery authorized by State law and conducted by an agency of a State within such State, and other articles or services as are determined by the State licensing agency, in consultation with the on-site official responsible for the Federal property of the property managing department, agency, or instrumentality, to be suitable for a particular location. Such articles and services may be dispensed automatically or manually and may be prepared on or off the premises in accordance with all applicable health laws.

(d) The permit shall further provide that vending facilities shall be operated in compliance with applicable health, sanitation, and building codes or ordinances.

(e) The permit shall further provide that installation, modification, relocation, removal, and renovation of vending facilities shall be subject to the prior approval and supervision of the on-site official responsible for the Federal property of the property managing department, agency, or instrumentality, and the State licensing agency; that costs of relocations initiated by the State licensing agency shall be paid by the State licensing agency; and costs of relocations initiated by the department, agency, or instrumentality shall be borne by such department, agency, or instrumentality.

(f) The operation of a cafeteria by a blind vendor shall be covered by a contractual agreement and not by a permit.

Section 395.36.  Enforcement procedures.

(a) The State licensing agency shall attempt to resolve day- to-day problems pertaining to the operation of the vending facility in an informal manner with the participation of the blind vendor and the on-site official responsible for the property of the property managing department, agency, or instrumentality as necessary.

(b) Unresolved disagreements concerning the terms of the permit, the Act, or the regulations in this part and any other unresolved matters shall be reported in writing to the State licensing agency supervisory personnel by the Regional or other appropriate official of the Federal property managing department, agency, or instrumentality in an attempt to resolve the issue.

Section 395.37.  Arbitration of State licensing agency complaint

(a) Whenever any State licensing agency determines that any department, agency, or instrumentality of the United States which has control of the maintenance, operation, and protection of .pl69

Federal property is failing to comply with the provisions of the Act or of this part and all informal attempts to resolve the issues have been unsuccessful, such licensing agency may file a complaint with the Secretary.

(b) Upon receipt of a complaint filed under paragraph (a) of this section, the Secretary shall convene an ad hoc arbitration panel which shall, in accordance with the provisions of 5 U.S.C. ch. 5, subchapter II, give notice, conduct a hearing and render its decision which shall be final and binding on the parties except that such decision shall be subject to appeal and review as a final agency action for purposes of the provisions of 5 U.S.C. ch. 7. The arbitration panel convened by the Secretary to hear complaints filed by a State licensing agency shall be composed of three members appointed as follows:

(1) One individual designated by the State licensing agency;

(2) One individual designated by the head of the Federal department, agency, or instrumentality controlling the Federal property over which the dispute arose; and

(3) One individual, not employed by the Federal department, agency, or instrumentality controlling the Federal property over which the dispute arose, who shall be jointly designated by the other members of the panel and who shall serve as chairman of the panel.

(c) If either the State licensing agency or the head of the Federal department, agency, or instrumentality fails to designate a member of an arbitration panel, the Secretary shall designate such member on behalf of such party.

(d) If the panel finds that the acts or practices of any department, agency, or instrumentality are in violation of the Act or of this part, the head of any such department, agency, or instrumentality (subject to any appeal under paragraph (b) of this section) shall cause such acts or practices to be terminated promptly and shall take such other action as may be necessary to carry out the decision of the panel.

(e) The decisions of an arbitration panel convened by the Secretary under this section shall be matters of public record and shall be published in the FEDERAL REGISTER.

(f) The Secretary shall pay all reasonable costs of arbitration under this section in accordance with a schedule of fees and expenses which shall be published in the FEDERAL REGISTER.

Section 395.38.  Reports.

At the end of each fiscal year, each property managing department, agency, or instrumentality of the United States shall report to the Secretary the total number of applications for vending facility locations received from State licensing agencies, the number accepted, the number denied, the number still pending, the total amount of vending machine income collected and the amount of such vending machine income disbursed to the State licensing agency in each State.

XVI.
Iowa Code Chapter 216D: Operation of Food Service in Public Buildings

(This chapter not enacted as a part of this title; transferred from chapter 601C in Code 1993)

216D.1.  Public policy.

It is the policy of this state to provide maximum opportunities for training blind persons, helping them to become self-supporting and demonstrating their capabilities. This chapter shall be construed to carry out this policy.

[C71, §93C.1; C73, 75, 77, 79, 81, §601C.1]
C93, §216D.1

216D.2.  Definitions.
For the purposes of this chapter:

1. "Food service" includes restaurant, cafeteria, snack bar, vending machines for food and beverages, and goods and services customarily offered in connection with any of these.

2. "Public office building" means the state capitol, all county courthouses, all city halls, and all buildings used primarily for governmental offices of the state or any county or city. It does not include public schools or buildings at institutions of the state board of regents or the state department of human services.

[C71, §93C.2; C73, 75, 77, 79, 81 S81, §601C.2; 81 Acts, ch 117, §1095]
83 Acts, ch 96, §157, 159
C93, §216D.2
94 Acts, ch 1173, §9

216D.3.  Agreement with commission for blind.

A governmental agency which proposes to operate or continue a food service in a public office building shall first attempt in good faith to make an agreement for the commission for the blind to operate the food service without payment of rent. The governmental agency shall not offer or grant to any other party a contract or concession to operate such food service unless the governmental agency determines in good faith that the commission for the blind is not willing to or cannot satisfactorily provide such food service. This chapter shall not impair any valid contract existing on July 1, 1969, and shall not preclude renegotiation of such contract on the same terms and with the same parties.

[C71, §93C.3; C73, 75, 77, 79, 81, §601C.3]
C93, §216D.3

216D.4.  Other public buildings.

With respect to all state, county, municipal, and school buildings which are not subject to section 216D.3, the governmental agency in charge of the building shall consider allowing the commission for the blind to operate any existing or proposed food service in the building, and shall discuss such operation with the commission for the blind upon its request.

[C71, §93C.4; C73, 75, 77, 79, 81, §601C.4]
C93, §216D.4

XVII.
Administrative Rules

CHAPTER 7

BUSINESS ENTERPRISES PROGRAM

[Prior to 7/1/87, see Blind, Commission for [160] Ch 4]

[Prior to 9/21/88, see Blind, Division for the [423] Ch 7]

IAC 6/26/02

111—7.1(216D) History and function. The Randolph-Sheppard Act (Public Law 74-732), first adopted by Congress in 1936, created a business enterprises program to give priority to the needs of blind persons in securing employment and economic opportunities. This legislation was revised in 1954 (Public Law 83-565) and again in 1974 (Public Law 93-516).

The Iowa business enterprises program prepares individuals in the vocational rehabilitation program to become independent operators of food service facilities by providing training in management skills, food service and sanitation laws, and business systems. The business enterprises program establishes facilities and renders ongoing consultation and management assistance to blind operators.

111—7.2(216D) Definitions. The following definitions apply to this chapter:

“Active licensee” means a licensed vendor who is currently operating a vending facility in this state.

“Active participation” means routine consultation with the committee of blind vendors on all matters affecting the business enterprises program.  When Congress amended the Randolph-Sheppard Act in 1974 to include a requirement for a committee of blind vendors elected by the vendors themselves in every business enterprises program, congressional intent was to create a routine, ongoing method for the citizens involved in the vending program to participate in the decisions that affected their lives, given a long history of agency decision making that had excluded vendors. While Congress recognized that officials of state agencies are charged with the responsibility of making decisions, Congress wished to create a situation in which these officials routinely consult the persons whom these decisions affect.  Thus, “active participation” consists of the manager of the business enterprises program and also the director of the entire agency making a conscious effort to include the committee routinely in policy decisions, in changes of policy, in decisions that will expand or contract the program, in allocation of funding, and in any other matter that will affect individual vendors or the program vendors or the program as a whole.

“Agreement” means a written instrument entered into between the department and a vendor authorizing the vendor to operate a vending facility or facilities at a specific location and setting forth the respective responsibilities of the parties.

“Blind” refers to the condition of an individual who, after examination by a physician skilled in diseases of the eye or by an optometrist, whichever the individual shall select, has been determined to have: (1) not more than 20/200 central visual acuity in the better eye with correcting lenses or (2) an equally disabling loss of visual field as evidenced by a limitation to the field of vision in the better eye to such a degree that its widest diameter subtends to an angle of no greater than 20 degrees.

“Blind licensee” or “licensee” means a blind individual licensed by the department pursuant to these rules.

“Business enterprises program” means all activities of the department relating to vending facilities on federal, state or other property.

“Committee” means the state committee of blind vendors which actively participates in routine, ongoing policy making for the business enterprises program.

“Federal property” means any building, land or other real property in this state which is owned, leased or occupied by any department, agency or instrumentality of the United States (including, but not limited to, the Department of Defense, the Department of Veterans Affairs and the United States Postal Service).

“Federal regulations” means the rules established for Randolph-Sheppard Act programs by the U.S. Department of Education in 34 CFR 395 (as published in 1977).

“Food service” means the goods and services customarily offered by restaurants, cafeterias, snack bars or vending machines for food or beverages.

“Inactive licensee” means a licensee who is not currently operating a vending facility in this state.

“License” means a written instrument issued by the department to a blind individual authorizing that individual to operate a vending facility on federal, state or other property.

“Management services” means supervision, inspection, quality control, consultation, accounting, regulating, in-service training and other related services provided on a systematic basis to support and improve the operation of vending facilities operated by department licensees.  “Management services” does not include services or costs which pertain to the ongoing operation of an individual facility after the initial establishment period.

“Net proceeds” means the amount remaining from the sale of articles or services of vending facilities, and any vending machine or other income accruing to vendors after deducting the cost of the sale and other expenses.

“Other property” means property which is not federal property on which vending facilities are established or operated by the department’s business enterprises program.

“Permit” means the official approval given to the department by a department, agency or instrumentality in control of the maintenance, operation and protection of federal or state property, or the person in control of other property whereby the department is authorized to establish a vending facility.

“Probation” means a disciplinary action not to exceed one year during which an operator is again attempting to meet program requirements and standards.

“Provisional” means a temporary arrangement for a first-time operator pending a permanent assignment to a facility.

“Public office building” means the state capitol, county courthouses, city or town halls and all other buildings used primarily for governmental offices of the state, county, city or town. It does not include public schools or buildings at institutions of the state board of regents or the state department of human services. “Public office buildings” are included in the term “other property.”

“Randolph-Sheppard Act” means Public Law 74-732, as amended by Public Law 83-565 and Public Law 93-516, 20 U.S.C., Chapter 6A, Section 107.

“Suspension” means a temporary cessation of all rights and privileges of a licensed operator pending disciplinary judgment as to whether an operator can or cannot comply with program standards and requirements.

“Vending facility” means automatic vending machines, cafeterias, snack bars, cart service, shelters, counters or other appropriate auxiliary equipment operated by vendors licensed by the department which are used for the sale of newspapers, periodicals, confections, tobacco products, foods, beverages or other articles or services dispensed automatically or manually and prepared on or off the premises in accordance with applicable health laws, and includes the vending or exchange of charges for any lottery authorized by state law and conducted by a state agency.

“Vending machine” means a coin- or currency-operated machine which dispenses articles or services.  This does not include machines operated by the United States Postal Service for the sale of postage stamps or other postal products or services, machines providing services of a recreational nature, or telephones.

“Vending machine income” means receipts (other than those of a licensed vendor) from vending machine operations on federal property, after deducting the cost of goods sold (including reasonable service and maintenance costs in accordance with customary business practices of commercial vending concerns) where the machines are operated, serviced or maintained by, or with the approval of, a department, agency or instrumentality of the United States, or commissions paid (other than to a licensed vendor) by a commercial vending concern which operates, services or maintains vending machines on federal property for, or with the approval of, a department, agency or instrumentality of the United States.

“Vendor” means a blind individual licensed by the department who is operating a vending facility on federal, state or other property. (See “active licensee.”)
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 111—7.3(216D) State committee of blind vendors.  There is  established a state committee of blind vendors which will advise and actively participate in routine, ongoing policy decisions made by the department in the management of the business enterprises program.  The committee will hold a minimum of three meetings in each calendar year with the agenda for each meeting jointly prepared by the division administrator of the business enterprises program in consultation with the chairperson of the committee.

7.3(1) The committee shall:

a. Actively participate with the department in decisions and 

policy and program development decisions affecting the 

overall administration of the business enterprises program 

including, but not limited to, changes in longstanding policy, 

decisions to add or remove locations, decisions regarding 

terms of permits varying from the standard permits, and all 

other decisions or changes in decisions that will affect the 

earning potential or promotional opportunities for vendors 

in the program or those who join the program;

b. Receive and transmit to the department grievances at the request of vendors and serve as an advocate for vendors in connection with these grievances;

c. Actively participate with the department in the 

development and administration of a state system for the 

transfer or promotion of vendors;

d. Actively participate with the department in the development 

of training and retraining programs for vendors; and

e. Sponsor, with the assistance of the department, meetings 

and instructional conferences for vendors and trainees of 

the business enterprises program.

7.3(2) The committee shall be composed of five vendors who will be elected for two-year terms.  One member shall be elected to serve as chairperson. There is no limit to the number of terms an individual may serve.

To the extent possible, the committee membership shall be fully representative of active licensees on the basis of geography and vending facility type, with a goal of providing for proportional representation of vendors on federal property and vendors on other property.

7.3(3) The division administrator of the business enterprises program will serve as an ex officio, nonvoting member of the committee.

7.3(4) If a member of the committee ceases to be an active licensee or resigns from the committee, a replacement shall be elected for the remainder of the unexpired term at the next statewide meeting of vendors.

111—7.4(216D) Statewide meeting. There will be an annual statewide meeting of vendors at a time and place established by the department and the committee. All licensees, trainees and all other interested parties shall attend this meeting; however, only active licensees shall have the right to vote.  Failure to attend two consecutive entire meetings without a written excused absence from the administrator of the business enterprises program shall result in placement of active licensees on probation.  Failure to attend three consecutive entire meetings without a written excused absence from the administrator

of the business enterprises program shall result in termination of the operating agreement (defined in 111—7.12(216D)).

111—7.5(216D) Election of committee members.  The department will provide for a biennial election of committee members which will take place in even-numbered years during the last calendar quarter.

7.5(1) Participation in the election shall be limited to active licensees, and shall not be contingent upon payment of dues or other fees.

7.5(2) The election shall be held by secret ballot. Committee members shall take office immediately following the meeting at which they were elected.
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111—7.6(216D) Program selection procedures.  The department has established a clearly defined process through which all applicants for the business enterprises program are screened, trained and placed in facilities.  The following procedures will be utilized in assessing applicants for participation in the business enterprises program:

7.6(1) The vocational rehabilitation counselor has the primary responsibility for identifying potential applicants for the business enterprises program. In order for an eligible individual to be considered for placement in the business enterprises program, the counselor must make a written recommendation to the division administrator of the business enterprises program.

7.6(2) Each applicant must complete a selection pretest administered by the department.

7.6(3) The committee may advise the division administrator of the business enterprises program in the selection of trainees and may conduct a personal interview with an applicant.

7.6(4) In making a determination concerning acceptance of an applicant into the business enterprises program, the department will adhere to an established rating system which includes the following:

a. Verification that eligibility guidelines for the program have 

been met as follows: the individual is legally blind, a U.S. 

citizen and a resident of the state of Iowa;

b. A 70 percent minimum score on the recruiting referral 

sheet submitted by the vocational counselor;

c. A 70 percent minimum score on the selection pretest; and

d. A 70 percent minimum score on the personal interview 

conducted by the department or the committee (if 

appropriate).  In addition, the department may consider 

whether there is a reasonable expectation that a vending

 facility will become available at an appropriate time for the 

individual or whether there is a reasonable expectation that 

the individual being considered will be successful.

7.6(5) The department will advise the applicant in writing of the acceptance or rejection of the application.

111—7.7(216D) Preplacement agreement. Upon acceptance into the business enterprises program, the applicant will execute a preplacement agreement with the department which will include:

1. The placement of the individual in trainee status until 

successful completion of the training program;

2. The requirement that the individual must successfully 

complete all components of the training program;

3. The proposed training program for the individual; 

4. The assurance that if a vending facility location is available, 

the trainee will be given equitable participation in the system of

 transfer or promotion for vendors;

5. A clear understanding of the alternatives if a vending facility 

location is not available upon completion of the training 

program or if the individual does not successfully complete the

 training program; and

6. The procedures for periodic evaluation of the trainee.

111—7.8(216D) Licensure. In accordance with federal and state laws and regulations, each participating vending facility operator must be licensed by the department. The license is not transferable and is revocable for cause.

7.8(1) The requirements for obtaining a license are:

a. The applicant must be blind according to the definition in 

111—7.2(216D);

b. The applicant must be a citizen of the United States;

c. The applicant must be a resident of the state;
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d. The applicant must demonstrate competency which is 

measured by the ability to operate a vending facility by 

either successful completion of the training program (if a 

trainee) or by successful completion of a program 

competency test with a minimum score of 70 percent (if 

applying for licensure by reinstatement or reciprocity); and

e. The applicant must possess a current and valid Iowa 

department of transportation nondriver identification card.

7.8(2) When a trainee successfully completes the training program, a written recommendation for licensure will be made to the director by the division administrator of the business enterprises program.  The recommendation will certify that the trainee meets all licensure requirements.

7.8(3) The director shall issue an official license to the individual which shall be numbered and shall indicate the date of issuance.

111—7.9(216D) Licensure by reciprocity or reinstatement.  A vending facility operator formerly licensed in this state may apply to the director for reinstatement of licensure.  A vending facility operator licensed or formerly licensed in any other state in accordance with applicable federal regulations may apply to the director for licensure by reciprocity.

7.9(1) The individual must sign a release of information for each state where the individual participated in a vocational rehabilitation program.

7.9(2) The individual must meet the following criteria for licensure by reciprocity or reinstatement:

a. Apply and be found eligible for vocational rehabilitation 

services from the department;

b. Have no outstanding debts with the business enterprises 

program or vocational rehabilitation program in any state and no 

delinquent business taxes or delinquent bills to food service 

suppliers;

c. Comply with all licensing requirements of the department.

111—7.10(216D) System of transfer or promotion for vendors.  In coordination with the state committee of blind vendors, the department has established a state system of transfer or promotion for licensed vendors.

7.10(1) When a new vending facility is established or when a vacancy occurs in an existing facility, the department shall first provide the opportunity for transfer or promotion to licensees having priority status.  At that time, the department shall give priority status to a vendor who has been displaced from a facility through no fault of the vendor.  A vendor shall be considered to have been displaced through no fault of the vendor if the building in which the vendor’s facility is located has:

a. Closed; or


b. Lost a substantial portion of its population so that the 


facility no longer meets the financial guidelines of 
profitability established by the business enterprises 


program.

7.10(2) If the department does not select a vendor with priority status for the transfer or promotional opportunity, all active and inactive licensees and trainees will be notified in writing of the availability of transfer or promotion.  The notice will provide the following information concerning the transfer or promotional opportunity:

a. The location of the available facility;

b. The operating requirements of the facility;

c. The potential or actual gross earnings of the facility; and

d. The deadline for submission of applications.

7.10(3) The committee will evaluate the applications on the basis of the following criteria:

a. Ability to meet the requirements of operating the facility;

b. Trainee reports or performance evaluation scores obtained during the preceding five years;

c. Work attitudes, including good customer relations, cooperation with property management, and participation in instructional conferences;
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d. Knowledge and application of sound business practices, 

including adequate and accurate accounting procedures, 

maintenance of reasonable productivity standards, cleanliness and sanitation, and reasonable return related to the volume of business; and

e. Timely filing of specified documents, reports and fees 

with the department.

When the same score is received by two vendors, the number of years that the vendor has been actively licensed in the Iowa program will be the deciding factor in awarding the transfer or promotion.

7.10(4) The final appointment for all transfers and promotions will be made by the director of the department.  Before making this decision the director will review the recommendation of the committee and the division administrator.  All applicants and the committee will be notified in writing regarding the decision for appointment. 

7.10(5) A licensee requesting facility priority for assignment through transfer or promotion must first receive a formal recommendation for such from the committee.  The request for recommendation from the committee must be submitted in writing within 30 days of facility closure, and the licensee shall appear in person to ask for the recommendation.  Priority shall only be considered when the facility is closed through no fault of the licensee. 

7.10(6) After the recommendation has been received, it will be forwarded to the director, Iowa department for the blind, for written approval or denial within 30 calendar days.

7.10(7) If the licensee receives committee and department approval for priority, the program administrator, business enterprises program, shall issue a formal written statement within 30 calendar days to the licensee, advising the licensee of priority status for transfer or promotion.

7.10(8) If a licensee is not recommended for priority status, the program administrator shall issue a formal written notice to the licensee within 30 calendar days, indicating why priority status was not granted.

7.10(9) In order for a licensee to qualify for priority status, the following criteria must be met: an average score of 90 or above for the past five years on inspection reports and bid evaluation scores, and an average of “meets standards” on performance evaluations.

7.10(10) Priority shall only be issued for facilities of comparable type and size to the facility formerly operated by the licensee. Facility types are cafeteria or vending.  Comparable size shall be determined by approximately 25 percent of the gross sales at the vacant facility over and above the gross sales of the facility formerly operated by the licensee where priority is requested.

7.10(11) Priority status shall be limited to a two-year period, which shall commence at date of issuance.  If a licensee is offered an equivalent facility during that period and does not accept assignment, priority status shall be terminated in writing, unless the committee and department determine that there are extenuating circumstances where the licensee cannot accept assignment.

7.10(12) If no equivalent facility becomes available during the two-year priority period, the licensee may apply in writing to the committee and department for a one-year extension.  If, at the end of the additional year, no equivalent facility is available, the licensee may apply in writing for a second and final one-year extension through the committee and department.  The initial two years, plus the two extensions, must be consecutive.  All granted extensions shall be in writing from the program administrator, business enterprises program.

7.10(13) Actions pursuant to rule 7.10(216D) are subject to appeal procedures of this chapter and the procedures in 111—Chapter 8.

111—7.11(216D) Placement and performance evaluation. The staff of the business enterprises program will complete a periodic performance evaluation of each vendor based on criteria developed by the staff and the state committee of blind vendors. Vendors in provisional status will be evaluated every three months and vendors in permanent status will be evaluated annually.
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7.11(1) Placement in provisional status. When a vendor is appointed for the first time, the vendor will be placed in provisional status.  The vendor will be provided with the rating criteria for performance evaluation as a part of the operating agreement (defined in 111—

7.12(216D)).  A vendor cannot remain in provisional status for longer than two years.

7.11(2) Placement in permanent status. When the vendor has received satisfactory ratings on at least two consecutive performance evaluations, the vendor will be placed in permanent status. Failure to achieve permanent status within 12 months shall result in the provisional operator being placed on probation.

111—7.12(216D) Operating agreement.  Upon appointment of a vendor to a vending facility, the department shall execute an operating agreement with the vendor which shall detail the rights and responsibilities of the vendor and of the department in the operation of the facility.

111—7.13(216D) Reports. As specified in the operating agreement, reports must be filed with the administrative office of the department or postmarked by the fifteenth day of each month. The department will accept no more than two consecutive reports which are submitted after the deadline. When an operator exceeds this limit, the department shall impose a fine in the amount of $100 for each report filed after the deadline.  Operators submitting more than two late reports shall be placed on probation and restricted from bidding for transfer or promotion for a period of one year.  For a report to be considered complete, it must contain the following documents which relate to the reporting period:

1. A profit and loss statement;

2. A signed bill verification statement;

3. Business-related tax documents; and

4. Canceled checks verifying payment of business-related 

taxes.

111—7.14(216D) Vending facility inventory. The department shall purchase the initial inventory for each vending facility. Upon assignment of a new operator to the facility, the department, the outgoing operator, and the incoming operator shall establish the value of the inventory.

Upon inventory settlement, the operators and the department shall use the following procedure:

1. The department shall pay the operator who is due funds 

for the inventory difference.

2. The indebted operator who owes money for the inventory 

shall negotiate a satisfactory payment plan to reimburse the 

department.

111—7.15(216D) Maintenance and replacement of equipment. It is the responsibility of the vendor to maintain all vending facility equipment in good repair and in attractive condition.  When equipment becomes obsolete or no longer repairable, it is the responsibility of the department to replace the equipment.

7.15(1) During the first 45 calendar days of the vendor’s assignment to a location or facility, the department assumes the responsibility for maintenance of equipment.  Additionally, in unusual circumstances, the department may negotiate with a vendor to pay particular costs for maintenance of equipment.

7.15(2) If, in accordance with the operating agreement, the vendor does not appropriately maintain equipment and this prohibits operation of the facility in a safe, attractive and sanitary manner, the department will assume responsibility for making needed repairs and bill the vendor for the repairs.

7.15(3) The department retains title to all equipment purchased by the department.
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111—7.16(216D) Distribution and use of income from vending machines on federal property.  Vending machine income from vending machines located on federal property which has been disbursed to the department by a property management department, agency, or instrumentality under the vending machine income sharing provisions of 34 CFR 395.8 shall accrue to each vendor operating a vending facility on federal property in an amount not to exceed the average net income of the total number of vendors in the state as determined each fiscal year on the basis of each prior year’s operation, except that vending machine income shall not accrue to any vendor in any amount exceeding the average net income of the total number of vendors in the United States.

7.16(1) No vendor shall receive less vending machine income than that received during the calendar year prior to January 1, 1974, as a direct result of any limitation imposed on such income under this ceiling.

7.16(2) No limitation shall be imposed on income from vending machines, combined to create a vending facility, when such a facility is maintained, serviced and operated by a vendor.

7.16(3) The department shall retain vending machine income disbursed by a property managing department, agency or instrumentality of the United States in excess of the amounts eligible on a quarterly basis.

7.16(4) The department will disburse vending machine income to vendors on a quarterly basis.

7.16(5) Vending machine income retained by the department may be used for the establishment and maintenance of retirement or pension plans, for health insurance contributions, for provisions of paid sick leave and vacation time for vendors, or for the maintenance and replacement of equipment.  Use of this income shall be approved by a majority vote at an annual statewide vendor meeting.

111—7.17(216D) Disciplinary action. The department may impose any or all of the following disciplinary sanctions as appropriate:

7.17(1) Fines. Monetary fines shall be imposed by the department for the late filing of required reports or late payment of fees.

7.17(2) Probation. The department may place a vendor on probation of the operating agreement for a period not to exceed one year. The probationary period may include an emergency suspension of the operating agreement when appropriate for a period not to exceed 30 days.  If the operator is deemed to be on probation after the end of that year, the operating agreement will be terminated.

a. Probation may occur when the department determines 

that any of the following conditions exist:

(1) The vendor has repeated or continued violations of 

the terms of the operating agreement;

(2) The vendor has repeated or continued violations of

the vending facility permit;

(3) The vendor is temporarily ineligible to participate in 

the business enterprises program;

(4) The vendor is absent without leave; or

(5) The health and safety of the public may be 

jeopardized by the continued operation of the vending

facility by the vendor.

b. During the period of suspension, the vendor shall 

relinquish all rights and privileges of the vendor license.

c. The department and the vendor shall establish a clearly 

stated written plan and timetable for correction of the 

perceived deficiencies after suspension.

7.17(3) Termination of operating agreement.  When the department determines that a probationary period has been unsuccessful or when the department determines and documents that serious and repeated infractions of the operating agreement or vending facility permit have occurred, the department may terminate an operating agreement.
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7.17(4) License revocation. The department may revoke a license in the following conditions:

a. Improvement of vision so that the operator is no longer 

eligible for participation in the business enterprises 

program;

b. Written notification from the vendor requesting withdrawal from the business enterprises program;

c. Failure to execute an operating agreement by abandoning 

a facility;

d. Determination that the vendor is not competent to manage a vending facility;

e. Conviction of any felony; or

f. Determination that the vendor possesses a valid driver’s 

license or is driving illegally without a valid driver’s license.

7.17(5) Appeals. All disciplinary actions may be appealed through the administrative review and fair hearings process. (See 111—Chapter 8, Appeals Process—Business Enterprises Program, Iowa Administrative Code.)

7.17(6) Procedures. The department shall notify the vendor by certified mail of a disciplinary action.  The notice will include the reasons for the action, the commencement date of the action, and the time period (if appropriate) for the action.

a. The department shall also provide notice in the alternative 

medium of braille, large print or on cassette tape as 

requested by the vendor.  Documents served in alternative  

medium shall be served within ten working days.

b. When immediate action is crucial, the department shall 

deliver and read a document in person or shall telephone a 

vendor and read the document over the telephone as an 

acceptable alternative medium.  When this provision is 

used, the vendor will be notified in writing in the 

appropriate medium within ten working days.

c. To facilitate the successful resolution of situations 

requiring disciplinary action, the department will offer 

management assistance and provide information 

concerning the administrative review and fair hearings 

process.

111—7.18(216D) Access to program information.  A vendor will have access to program and financial data relevant to the operation of the business enterprises program. The department will furnish the vendor with a copy of the appropriate vending facility permit and operating agreement and the department’s administrative rules.  The department will explain these documents to the vendor who will indicate by signed statement that these documents have been furnished and explained.

111—7.19(216D) Confidentiality. The department and participants in the business enterprises program are governed by 34 CFR 361.38 (as published January 17, 2001) regarding protection, use, and release of personal information.

111—7.20(216D) Nondiscrimination. The department does not discriminate on the basis of sex, race, creed, color, national origin, religion, age or physical or mental disability.  

These rules are intended to implement Iowa Code chapter 216D.

[Filed 9/23/76, Notice 8/9/76—published 10/20/76, effective 11/24/76]

[Filed 10/22/80, Notice 5/28/80—published 11/12/80, effective 12/17/80]

[Filed 10/7/83, Notice 5/11/83—published 10/26/83, effective 12/1/83]

[Filed 8/24/84, Notice 3/14/84—published 9/12/84, effective 10/18/84]

[Filed 9/20/85, Notice 5/8/85—published 10/9/85, effective 12/18/85]

[Filed 6/9/87, Notice 3/25/87—published 7/1/87, effective 8/5/87]

[Filed emergency 9/1/88—published 9/21/88, effective 9/1/88]

[Filed 8/25/92, Notice 7/8/92—published 9/16/92, effective 10/21/92]

[Filed 6/27/97, Notice 5/7/97—published 7/16/97, effective 8/20/97]

[Filed 6/5/02, Notice 5/1/02—published 6/26/02, effective 7/31/02]

[Filed 2/22/06, Notice 1/18/06—published 3/15/06, effective 4/19/06]
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 SEQ CHAPTER \h \r 1CHAPTER 8

APPEALS PROCESS-BUSINESS ENTERPRISES PROGRAM 

[Prior to 7/1/87, see Blind, Commission for[160] Ch 10] 

[Prior to 9/21/88, see Blind, Division for the[423] Ch 8]

111-8.1(216D)  Steps in appeals process.  There are four steps in the appeals process of the Iowa department for the blind's business enterprises program:

     1. Informal conciliation, 

     2. Hearing before the commission, 

     3. Full evidentiary hearing, and 

     4. Arbitration.

These steps must occur in the order in which they are listed and are more fully described herein, except that step 2 is optional.

8.1(1) Step 1:  Informal conciliation.  This is the necessary first step in the process to resolve any grievance.  Either the vendor or the staff can commence informal conciliation.  Informal conciliation must occur before any other steps in the grievance process can be used.

Informal conciliation occurs all the time and is not usually given a name by the participants, but is sometimes called administrative review.  It can, but does not necessarily, involve a personal meeting between the vendor and the staff.  Informal conciliation occurs when either the vendor or the staff is dissatisfied with the action of the other and contacts the other to try to work out the dissatisfaction.  This contact can be by phone, by letter, or in person and usually involves discussion and negotiation of the point over a period of time.  Both vendor and staff have an interest in working out grievances informally since this is the least costly, least time-consuming, and least disruptive way of resolving differences.

However, both the vendor and the staff have the right to stick to their opinion and to move to the next step in the grievance process if informal conciliation does not resolve the grievance in a manner satisfactory to them.  If either the vendor or the staff remains dissatisfied after a good faith effort by both to resolve the grievance, then either vendor or staff can move to the next step.

8.1(2) Step 2:  Hearing before the commission.  This step is only available to the vendor.  The staff cannot initiate a hearing before its own policy-making entity.  This step is simply an option for the vendor.  The vendor may choose to skip this step completely and move directly from step 1 to step 3.  If the vendor chooses to skip step 2, the vendor has used all administrative remedies available to the vendor, including the option to skip a remedy.

     a. The commission makes its own rules concerning procedure case-by-case at the hearing itself.  If either the vendor or the staff is unsure about the procedure, the commission members should be asked to explain the procedure before the hearing starts.  These hearings are generally informal, conducted by the commission so that both sides have an opportunity to present to the commission whatever the commission believes is relevant to the decision it is being asked to make.

     b. It is possible that, under certain circumstances, a hearing before the commission would be a closed hearing.  Unless all the proper circumstances exist to close the hearing, the hearing must be held as a part of an open, publicized meeting of the commission and listed on its agenda.  One set of circumstances which could close such a hearing will arise when the vendor is seeking, as a part of the commission's decision, that the commission "evaluate the professional competency" of a department staff member concerning that staff member's "appointment, hiring performance, or discharge" and when that staff member asks the commission to go into closed session as provided in the Iowa open meetings law, Iowa Code chapter 21.

     c. Another set of circumstances which could close the commission hearing may arise if the vendor or the staff wishes to raise during the hearing matters which are considered confidential.  The documents which are confidential are likely to be very limited and the decision to close the hearing or to leave it open will have to be made on a case-by-case basis.

     d. The Iowa open meetings law, Iowa Code chapter 21, insists that only those meetings or parts of meetings specifically exempted by a precise section of the law may be legally closed; therefore, if an exemption is not specifically met, the meeting of the commission under this sub rule shall be open.

     e. A vendor who has used this step in the appeals process and is dissatisfied with the result then moves to step 3.

8.1(3) Step 3:  Full evidentiary hearing.  Either a vendor or the staff can commence the full evidentiary hearing process, which is a required step in the appeals process.  A full evidentiary hearing is part of the appeals process guaranteed to the vendor by the federal Randolph-Sheppard Act.

     a. The full evidentiary hearing process is governed by rule 

8.2(216D).

     b. If the vendor is dissatisfied with the decision after a full evidentiary hearing, then the vendor may move to step 4.

8.1(4) Step 4:  Arbitration.  A vendor can commence arbitration if dissatisfied with the ruling after a full evidentiary hearing.  Arbitration is a required step in the appeals process.  Arbitration is a part of the appeals process guaranteed to the vendor by the federal Randolph-Sheppard Act.  Essentially, arbitration occurs by the vendor's filing a complaint with the United States Secretary of Education, who then convenes a three-member arbitration panel.  The vendor chooses one member of the three- member arbitration panel, the department chooses the second member, and those two persons choose a third person agreeable to both who serves as chair of the arbitration panel.  At the full evidentiary hearing and the arbitration stages of the appeals process, proceedings shall be conducted much like proceedings in a court of law.  Both these proceedings are open to the public.  The department is normally represented at both by an assistant attorney general.  The vendor may be represented by an attorney or by a knowledgeable friend at the commission hearing, the full evidentiary hearing, and the arbitration hearing.  The court-reported record of testimony and the documents admitted into evidence at the arbitration step shall serve as the complete record of proceedings for any further appeals.  No more evidence can be added if the vendor or the department appeals the arbitration panel's decision into the federal courts.  Appeal from the arbitration decision goes to the federal district court and can go as far as the supreme court of the United States.

111-8.2(216D)  Full evidentiary hearings.  These rules define procedures under which full evidentiary hearings, required by the Randolph-Sheppard Act, shall be conducted in Iowa.

8.2(1) Definitions: 

     "Day" means a regular working day for employees of the state of Iowa.

     "Full evidentiary hearing" means the proceeding defined by the Randolph-Sheppard Act, 20 U.S.C. 107D-1(a) and 34 CFR 395.13, July 1, 1981.

     "Petitioner" means the person or agency which files the petition commencing the full evidentiary hearing proceeding.

     "Respondent" means the person or agency named by the petitioner as a person or agency against which the petition is brought and from whom the petitioner seeks stated responses.

8.2(2) Commencement of proceeding.

     a. How commenced.  A full evidentiary hearing proceeding may be commenced by the department or by a vendor.  A full evidentiary hearing proceeding is commenced by filing a petition with the director and serving the petition on the respondent in the manner described in these rule.

     b. Commencement by department.  If the department believes that a vendor has violated the terms of the operator's agreement then in effect between the department and the vendor, or believes the vendor has violated the rules governing the business enterprises program in Iowa so as to warrant suspension or revocation of a vendor's operating agreement or license, the department shall file a petition naming the vendor as respondent.  However, in cases of imminent threat to the health or safety of vending facility patrons or concern for retention of the permit to operate a facility as governed by 111-subrule 7.5(2), the department may remove a vendor as provided in that subrule but at the same time must initiate the evidentiary hearing procedures contained in this subrule.

     c. Commencement by vendor.  If a vendor believes that the department has violated a right guaranteed to the vendor by the Randolph-Sheppard Act or Iowa law, or if the vendor is otherwise aggrieved by the action of the department, the vendor may file a written petition naming the department as respondent within 15 days after an adverse decision from an administrative review or within 15 working days of the occurrence in the absence of an administrative review.

     d. Hearing officer involved.  When the director has received a petition and a response has been filed with the director under these rules, the director shall provide these documents to an impartial hearing officer selected according to law and shall thereafter act only as the employee of one of the parties.  After the director has referred the documents as provided in this subrule, then the director shall serve notice upon all parties of the identity, telephone number, and address of the hearing officer in the manner prescribed in these rules.

8.2(3) The petition.

     a. Contents of the petition.  The petition shall be a clear, concise written statement which shall: 

          1. Identify the petitioner; 

          2. Identify the petitioner's representative; 

          3. Identify the respondent; 

          4. Give a general statement of the facts the petitioner believes constitute a violation of respondent's duty to petitioner or a violation of petitioner's rights or a grievance on petitioner's behalf;

          5. In the case of the department, give the specific portion or portions of the operator's agreement or license or rules believed to have been violated;

          6. In the case of a vendor, give a statement of the provisions of law on which the vendor bases a claim or violation of a right or other grievance; and

          7. Give a general statement of the relief sought and the basis for such relief.

     b. Serving of petition.  The petitioner shall serve the petition upon the director and upon the respondent in the manner described in these rules.  If the petitioner is the department, the filing of the petition with the director and serving of the petition upon respondent shall be sufficient to commence the proceeding.

8.2(4) The response.

     a. Contents of the response.  The response shall be a clear, concise statement which shall: 

          1. Identify the respondent; 

          2. Identify the respondent's representative; 

          3. Identify the petitioner; 

          4. Give a general statement of the facts the respondent believes constitute a legal and complete explanation for respondent's behavior;

          5. In the case of the department, given specific citations to federal or Iowa law upon which it relies to explain its actions;

          6. In the case of a vendor, give a statement of the provisions of law upon which the explanation is based;

          7. Give a general statement of the appropriate conclusion of the proceeding from the respondent's point of view;

          8. Concede as true those facts stated by the petitioner and not disputed by the respondent;

          9. Concede the applicability and the correctness of the application of any law or regulation cited by the petitioner and not disputed by the respondent; and

        10. Concede the appropriateness of any relief sought by the petitioner which the respondent agrees is appropriate.

     b. Serving of response.  Within ten days of the service of a petition prepared under subrule 8.2(3), the respondent shall file a response with the director.  The response shall be served upon the director and on the petitioner in the manner described in these rules.  If the respondent is the department, the filing of the response with the director is sufficient service upon the department.

     c. Failure to respond.  If the director receives a petition which is properly served in the manner described in these rules and to which no response is filed within ten days, then the director shall refer the petition to the hearing officer as described in subrule 8.2(2), paragraph "d."  A party failing to file a response shall be taken by the hearing officer as having conceded each and every fact and application of law alleged in the petition concerning the respondent unless able to show good cause for failing to file within ten days.  The hearing officer shall direct in such cases that a response be filed as soon after the ten-day period as the hearing officer deems reasonable.

8.2(5) Discovery.

     a. Petitioner's discovery, generally.  Upon the filing and service of a petition, the petitioner becomes entitled to discovery.

     b. Respondent's discovery, generally.  Upon the filing and service of a response, a respondent becomes entitled to discovery.

     c. Voluntary discovery encouraged.  All parties are entitled to take court-reported depositions from persons they believe have relevant evidence, except that a vendor who is a respondent may not be compelled to give a deposition.  All parties are entitled to request voluntary production of documents and things in the possession of another party.

     d. Department's duty to disclose.  Upon request, the department must produce for a vendor's inspection and copy any documents and things requested by the vendor and must produce for deposition any commission member or employee requested by the vendor.

     e. Discovery by subpoena.  If any party seeks relevant evidence not under the control of the department and cannot obtain the evidence by voluntary compliance, the hearing officer is empowered to use the subpoena power of the department to subpoena witnesses for depositions and to subpoena the production of documents and things for inspection by all parties.

     f. Notice of discovery events.  All parties shall be given notice in the manner described in these rules of all depositions to be taken and of all productions of documents and things, whether performed voluntarily or pursuant to a subpoena.

     g. Hearing officer to supervise.  The hearing officer shall supervise discovery and shall ensure: 

          1. That each side has the opportunity to find and examine all evidence it deems relevant; 

          2. That all parties conduct discovery as quickly as possible so there is no unnecessary delay of the proceedings to the harm of any party; and

          3. That no party or citizen is unnecessarily burdened with repetitive cumulative or harassing requests for discovery except that the department shall be held strictly to its duty to produce as defined in subrule 8.2(5), paragraph "d."
     h. Sanctions.  If the hearing officer determines that any party is refusing to cooperate in discovery, is hiding evidence, or is unnecessarily delaying or dawdling in discovery to the harm of any other party, then the hearing officer shall grant some or all of the relief sought by the harmed party.

8.2(6) Hearing date and scheduling conferences.

     a. Setting of hearing date.  As soon after the filing and service of the response as can be arranged, the hearing officer shall hold a conference between the parties to set a date for the hearing.  All parties shall provide to the hearing officer their best estimate of how long their discovery will take and shall provide suggested hearing dates.  The hearing officer shall then set a date for the hearing, taking into consideration the estimates of each party concerning discovery, the convenience of witnesses and counsel, and the need to conduct the proceedings expeditiously.  Testimony shall be taken evenings or weekends if blind persons who are employed are to be called as witnesses.  The hearing officer shall write an order scheduling the date for the hearing within 15 working days of receipt of a response unless the vendor and the department agree in writing to some other period of time.

     b. Rescheduling of hearing date.  If any party finds that discovery is taking longer than estimated despite the party's efforts or for any other good cause, the hearing officer may reschedule the hearing for a later date by means of a second conference at which the party seeking rescheduling shall state its reasons and any other party has the opportunity to object.  After hearing all relevant statements from the parties, the hearing officer shall reschedule the date or not reschedule the date as required by equity, the provisions of subrule 8.2(5), paragraph "g," giving the hearing officer supervisory authority over discovery, and the provisions of subrule 8.2(6) governing the setting of hearing dates.

     c. Methods of holding conferences.  Conferences held under this rule may be held in person or by telephone or by a combination of both, according to the convenience of the hearing officer and the parties.

     d. Notice.  Notice of these conferences shall be served upon all parties in the manner described in these rules.

8.2(7) Prehearing conference.

     a. Scheduling the conference.  The hearing officer shall schedule a prehearing conference so that all parties or representatives may be present.  Normally it will be held 20 days before the date set for the hearing, but the date of this conference may be more than 20 days before the date set for the hearing if all parties agree, if the date would otherwise fall on a weekend, or if the hearing officer's schedule requires it.  In no case shall the prehearing conference be nearer to the date set for the hearing than five days.  The hearing officer shall serve notice of the prehearing conference at least ten days prior to the date set for the conference in the manner described in these rules.  If any party objects to the time set for the conference, the party shall immediately notify the hearing officer and the hearing officer shall conduct an immediate conference with all parties as soon as possible so the prehearing conference can go forward.  Aside from the provisions of this paragraph, the hearing officer shall only change the prehearing conference to accomplish the provisions of subrule 8.2(7), paragraph "b."

     b. Conference in person.  To the greatest extent possible, the hearing officer shall schedule the prehearing conference so that all parties may be present in person or through their representatives being present in person.

     c. Facts and law.  During the prehearing conference, the hearing officer shall determine the facts on which all parties agree, the facts on which any parties disagree, the applications of law about which all parties agree, and the areas of applications of law about which the parties disagree.

     d. Witnesses exchanged.  During the prehearing conference, each party shall provide the hearing officer and the other parties with a list of the witnesses the party intends to call at the hearing.  If any party does not recognize a witness or the purpose for which the witness is being called, the hearing officer shall require the party intending to call the witness to describe briefly the witness including the witness' relation to any party and shall require a brief summary of the testimony the witness is expected to provide.

     e. Documents exchanged.  During the prehearing conference, each party shall provide the hearing officer and all other parties a copy of every document the party intends to introduce into evidence and a copy of every document the party might introduce during its case or during rebuttal.  The hearing officer may designate those documents intended to be introduced at this time if that is desired.  Upon the request of any party, the party offering a document shall be required to identify the person or persons who prepared a document and the source of information presented in a document.

     f. Objections to evidence.  During the prehearing conference, the hearing officer shall hear and determine all objections to the admission of evidence which can be fully and fairly made at this time so that time at the hearing can be used for the taking of admissible evidence.

     g. Settlement.  During the prehearing conference, the hearing officer shall encourage the reaching of a settlement agreement which is fair and equitable to all parties.

     h. Completing discovery.  During the prehearing conference, the hearing officer shall settle all unresolved matters of discovery.

     i. Final discovery schedule.  At the end of the prehearing conference, the hearing officer and all parties shall jointly make a schedule for completing any discovery to ensure that the hearing shall proceed on schedule.

     j. Prehearing order.  Within one week of the prehearing conference, the hearing officer shall prepare and serve upon all parties in the manner described in these rules a prehearing order which shall:

          1. List the participants in the conference and whether they were present in person or by telephone; 

          2. State the relevant facts and applications of law not in dispute; 

          3. State the facts and applications of law which constitute the dispute;       

          4. Attach the list of witnesses of each party; 

          5. List the exhibits intended to be introduced by each party, giving designations if already assigned; 

          6. Attach the schedule for completing discovery; 

          7. Set forth any rulings on the admissibility of evidence together with the reason why the ruling is made.


8.2(8) The hearing.

     a. Order of presentation.  The order of presentation at the hearing shall be as follows: 

          1. Opening statement by petitioner; 

          2. Opening statement by respondent; 

          3. Witnesses and exhibits from petitioner;  

          4. Witnesses and exhibits from respondent; 

          5. Rebuttal witnesses and exhibits from petitioner; 

          6. Rebuttal witnesses and exhibits from respondent; 

          7. Closing statement by petitioner;  


 8. Closing statement by respondent; and 

          9. Rebuttal statement by petitioner.

     b. Evidence.  During the hearing, the hearing officer shall receive all oral and documentary evidence from witnesses, documents and things which are relevant to the issues in dispute.  The hearing officer may exclude totally irrelevant evidence or evidence which is repetitive and shall admit the kind of evidence upon which reasonably prudent persons are accustomed to rely for the conduct of their serious affairs, even if it would be inadmissible in a jury trial.  During the presentation of evidence by one party, the other party and the hearing officer may cross-examine witnesses.  Objections to evidence that it is totally irrelevant or repetitive must be made and ruled upon, where possible, at the prehearing conference.  If the hearing officer excludes evidence in the prehearing order, the party offering the evidence may offer the excluded evidence again at the hearing if other evidence makes the excluded evidence relevant to the party's case or rebuttal.

     c. Subpoenas.  The hearing officer is empowered to use the subpoena power of the department to compel the attendance of witnesses and the production of documents on behalf of any party which seeks a subpoena and shows that the evidence cannot otherwise be presented.

     d. Reporting or recording.  The hearing shall be reported by a certified shorthand reporter or, by agreement of all parties, the hearing may be tape recorded.  If the hearing is reported, the department shall pay for the reporter.  If the hearing is recorded, any party may transcribe the hearing at the party's own expense.  The transcript of testimony, exhibits, and all papers and documents filed in the hearing shall constitute the exclusive record for decision.

     e. Offering of new evidence and recesses for reading it.  If any party seeks to introduce a document into evidence which was not exchanged with other parties at the prehearing conference as required in subrule 8.2(7), paragraph "e," the hearing officer shall hear objections to the admission of the document on the grounds it was not so exchanged.  The document shall be admitted only if the party offering the document can show that the party did not know of the existence of the document before the prehearing conference or had some other good reason why the document was not exchanged as required.  If a document is offered into evidence, any blind hearing officer, blind representative, or blind vendor may automatically have a recess of the hearing for a reasonable time to study the document.

     f. Burden of proof.  The burden of proof shall rest upon the petitioner at all times, and the decision of the hearing officer shall be rendered according to the preponderance of the evidence.

     g. Briefs.  Within ten days after the hearing, the petitioner may file with the hearing officer a brief which shall be served upon all other parties in the manner prescribed in these rules and which shall summarize the facts and state the applicable law.  Within five days after the filing of a petitioner's brief, the respondent may file a reply brief summarizing the facts and stating the law which shall be served upon all parties in the manner described in these rules.  Within five days of filing a reply brief, the petitioner may file a rebuttal brief, which shall be served on all parties.  If any party chooses not to file a brief, the parties following it in order may still file briefs.  Any party may waive the filing of briefs.

8.2(9) Decision on the record.

     a. Written decision.  Within 15 working days after receipt of the official transcript, the hearing officer shall render a decision.  The decision shall be written and shall be served upon all parties in the manner described in these rules.

     b. Finality of decision.  The decision of the hearing officer shall be final unless a party appeals the decision as provided in subrule 8.2(10).

     c. Contents of decision.  The hearing officer's decision shall clearly state the facts found by the hearing officer, the law found by the hearing officer to be applicable, the hearing officer's specific applications of the law to the dispute presented at the hearing, and the relief to be granted, if any, which the hearing officer finds to be fair, equitable, and according to law

     d. Reader services or other communication services.  Reader services or other communication services will be arranged for a vendor requesting them.  Transportation costs and per diem shall be provided to the vendor if the evidentiary hearing is in a city other than the legal residence of the vendor.

The hearing will be held at a time and place convenient and accessible to the vendor.

8.2(10) Appeal.  A vendor dissatisfied with the decision rendered after a full evidentiary hearing may request that an arbitration panel be convened by filing a complaint with the United States Secretary of Education, as described in 20 U.S.C. 107D-1(a) and 34 CFR 395.13, effective July 1, 1981, and serving upon all other parties the letter demanding arbitration.

8.2(11) Settlement.  The hearing officer shall at all times encourage settlement by the parties before the hearing.  The hearing officer shall be satisfied that any settlement decree proposed by the parties is fair and equitable to all parties and, if so, shall sign the decree along with all the parties and shall retain jurisdiction over the parties for a reasonable period, to be provided for in the decree, to ensure that the decree is implemented.

8.2(12) Hearing officer.

     a. Generally.  The hearing officer shall conduct all proceedings to ensure every party an opportunity to make its case and to avoid unnecessary delay.  The hearing officer shall be an impartial, qualified official who has no involvement either with the action at issue or with the administration or operation of the vending program.  The hearing officer shall be a qualified state agency hearing officer and shall in no case be a staff member of the department.

     b. Interim orders.  The hearing officer shall have the power to make all interim orders deemed necessary for the orderly and fair progression of the proceeding.  Where appropriate, the hearing officer may make orders determining the interim relation of the parties in the proceeding.

     c. Sanctions.  The hearing officer shall have the power to supervise the proceeding generally and to fashion those orders for punishment of dawdling or misbehavior of any party which fairness requires.  These orders may include the granting of some or all of the relief sought by the party who was harmed by the dawdling or misbehavior of a party.

     d. Ex parte communication prohibited.  The hearing officer shall not communicate directly or indirectly about any issue of fact or law in the hearing with any party except with notice and opportunity for all parties to participate as provided in these rules.

8.2(13) Representatives.

     a. Representatives designated.  Upon the filing of a petition or response, every party shall designate the person, if any, who will serve as the party's representative, giving work and home telephone numbers and work address of the representative.  Vendors may choose to represent themselves and shall, if they choose to do so, indicate that choice on the petition or response.  The department may choose to have one of its employees serve as representative and, if it elects to do so, shall so indicate on the petition or response.  Any party may choose to be represented by an attorney.  Any party may choose to be represented by a friend, advocate, or representative not licensed to practice law.

     b. Change of representative.  If, at any time, for any reason, the designation of representative of a party changes, that party shall immediately serve notice in the manner described in these rules upon the hearing officer and all other parties, identifying the new representative and giving the information required to be provided by subrule 8.2(13), paragraph "a."

     c. Duties of representatives.  The representative designated by a party shall appear with the party at all points in the proceeding.  The party may be represented at any point in the proceeding by the representative alone.  The representative shall have the power to act for and to bind the party represented, after consultation with that party.

8.2(14) Notice and service.

     a. Form of notice.  Every petition, response, notice, order, decision, and other document required to be served under these rules shall be served on every party in standard print.  In addition to the standard print document, a blind vendor, blind representative, or blind hearing officer shall also receive service in braille, tape, or large print at the choice of the vendor, representative, or hearing officer.  The department shall maintain a list of choice of alternative medium of each vendor.  Documents served in the alternative medium shall be served in a timely manner.

     b. Basic documents.  The petition or response, the prehearing order, and the hearing officer's decision shall be served upon the blind vendor, blind representative, or blind hearing officer in the medium of that person's choice in addition to service in standard print.  This requirement cannot be waived.

     c. Hearing officer serving notices, orders.  In addition to sending scheduling notices to a blind vendor or blind representative in standard print, the hearing officer may telephone the blind person and read the notice over the telephone as the alternative medium for the blind person.  If the hearing officer elects this method, the hearing officer shall keep a log showing the time and date of the call.  If the hearing officer chooses this method, no discussion of the proceeding shall occur during the call except that the receiver may register objections to scheduling.  The prehearing order and the decision will be produced by the department and in a timely manner unless the hearing officer chooses to tape or braille these documents personally.

     d. Waiver.  The blind vendor, blind representative, or blind hearing officer may waive service of all documents, except basic documents, in an alternative medium by filing a waiver with the hearing officer and serving the waiver on all parties.

     e. Service methods.  Service of documents can be made in one of three ways:  By a sheriff or deputy who prepares for the serving party a return of service; by certified mail, return receipt requested, with a delivery restricted to the party to be served; or by a person not employed by or related to any party who is over 18 years of age and who hands the document to the party to be served and makes a return of service for the serving party.

     f. Service recorded.  Every document served under these rules will be accompanied by a statement of how the document is being served, signed by the party doing the serving.  Proofs of service will be maintained by the serving party.

     g. Serving the department.  The department may be served during regular business hours at its Des Moines office through acceptance of the document by the director, a deputy director, or administrative assistant to the director, any one of whom may sign the return receipt.

     h. Serving the vendor.  The vendor may be served at home or at work, but only the vendor or the vendor's spouse can accept service.  If the vendor designates a representative, the representative shall accept service on behalf of the vendor from the time the representative begins to act on the vendor's behalf.  The representative may be served in the same manner the department is served.  The fact that a representative is accepting service for the vendor does not remove the requirement for service to be in the alternative medium as defined in this rule.

     i. Disputes.  If a dispute arises concerning the receipt of service, the hearing officer shall examine the documents showing service by the serving party, the intended recipient, and any other relevant evidence.  Genuine disputes shall be resolved in favor of the person who states that a document was not received except that a document's being served and then lost at the department shall not constitute failure of service.  If the hearing officer finds that a document was not received, the schedule of proceedings shall be adjusted accordingly.  If a party misses a deposition, production, or conference due to lack of service, the hearing officer shall fashion an appropriate remedy.

     j. Sanctions.  If the hearing officer determines that a party deliberately or negligently failed to serve another party who was harmed by the lack of service, the hearing officer shall fashion appropriate sanctions which may include granting some or all of the harmed party's relief.

8.2(15) Referring to these rules.

     a. Official citation.  These rules shall be published in the Iowa Administrative Code with each rule preceded by the agency number and followed by the appropriate Iowa Code section or Acts designation in parentheses.

     b. Ordinary citation.  During the course of a hearing proceeding in all oral and written statements, these rules may be referred to by simple designation, omitting the Iowa Code reference.  For example, this paragraph may be referred to as subrule 8.2(15), paragraph "b."

     c. Availability.  To facilitate the availability and use of these rules, each vendor shall be provided with a copy in a designated medium and the library for the blind and physically handicapped shall have copies in all three media available for borrowing.  These shall give the Iowa Administrative Code citation at the beginning and shall thereafter use the ordinary designation method described in subrule 8.2(15), paragraph "b."

This rule is intended to implement Iowa Code chapter 216D.

[Filed 9/20/85, Notice 5/8/85-published 10/9/85, effective 12/18/85]

[Filed 6/9/87, Notice 3/25/87-published 7/1/87, effective 8/5/87]

[Filed emergency 9/1/88-published 9/21/88, effective 9/1/88] [Filed 6/27/97, Notice 5/7/97-published 7/16/97, effective 8/20/97]
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